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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9628. 


MELVIN 11. SCHLOSBERG, CECILIA SCHLOSBERG, 
FRED SCHNIDER, and ROSALIE SCHNIDER, co¬ 
partners, trading - as NATIONAL BRICK & SUPPLY 
CO., Appellants , 

v. 

DISTRICT UNEMPLOYMENT COMPENSATION 
BOARD, a corporation, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

1. In the court below Plaintiffs filed a petition for a 
judicial review (2)* of the District Unemployment Compen¬ 
sation Board. The court below had jurisdiction by virtue of 
the provisions of an Act of Congress (57 Stat. 100, Chap. 
117) approved June 4, 1943, entitled “District of Columbia 


* All references are to Joint Appendix. 
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Unemployment Compensation Act;” Title 46, Sec. 303(c) 
(10), D. C. Code (1940). 

2. The jurisdiction of this Court to entertain this appeal 
is contained in the foregoing Section of the Act. 

STATEMENT OF THE CASE. 

This is an appeal from a final judgment dismissing the 
Petition for Judicial Review, after a hearing on the issues 
raised by the Petition and Answer. 

Plaintiffs w-ere a partnership trading under the name of 
National Brick and Supply Company (App. 2). # A corpo¬ 
ration organized and existing under the laws of the District 
of Columbia, known as the National Brick Company oper¬ 
ated a brick yard in the District prior to July 19, 1943 (2). 
Immediately prior to the said 19th day of July, 1943, the 
partnership, Appellants herein, took over the operation of 
the brick yard from the corporation, retaining the principal 
officer of the corporation as one of the operators, and 
making an agreement under which he was to receive a per¬ 
centage of the profits. All of the employees of the corpora¬ 
tion were retained and a number of additional employees 
hired (2). On and after July 19, 1943 the business was 
continued by the partnership. The corporation was an 
employer under the District of Columbia Unemployment 
Compensation Act, and had a number which had been given 
to it by the Appellee. The experience of the corporation 
was very good and they had a rate, in 1943, of one-tenth of 
one per cent (3). 

At the end of the September quarter for 1943 the corpo¬ 
ration, through a Mr. Dailey, filed, on a form provided by 
the Appellee, a return in the name of the National Brick 
Company of the earnings of five employees, but it failed in 
said form to answer either “Yes” or “No” to the question 
of change of ownership (18). The partnership also filed 
a return for the same quarter, showing a long list of em¬ 
ployees and striking out the name of “National Brick 
Company” on the form and inserting “National Brick and 
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Supply Company ”. The return on this form was signed 
by one Fred Schnider, one of the partners (18). The ques¬ 
tion as to change of ownership on this form was not 
answered either “Yes” or “No”. However, both forms 
were filed for the same quarter, each in a different name 
and with a different signer. There was also a great differ¬ 
ence in the number of employees reported in each form 
(26). 

Both of the forms filed were received by the Appellee 
and delivered to the Appellee’s agent in charge of its gen¬ 
eral files, and the forms then went to the cashier of the 
Appellee, who was required to look the forms over to see 
whether they were completely filled out (18,19). Someone 
in the Appellee’s office made a notation on one of their files 
that the trade name had been changed (6). Also, upon 
receipt of these returns, Mr. Baxter, agent of the Appel¬ 
lee, visited Dailey at the brick yard and collected a de¬ 
linquency for the September corporation return (23, 24). 

Thereafter quarterly returns were filed by the partner¬ 
ship and notices sent out during 1944, 1945 and 1946 by the 
Appellee to the National Brick and Supply Company, set¬ 
ting up a rate which each notice stated would be conclusive 
and binding unless applications for a redetermination were 
requested within fifteen days. No such applications for 
redetermination were filed. The rates set were paid quar¬ 
terly as they became due (3, 15, 20, 46). 

In the late fall of 1946 the Appellee notified the partner¬ 
ship that its rate for 1944, 1945 and 1946 and the two last 
quarters of 1943 would be .027 instead of the very low rates 
that the partnership had been given (3). As the result of 
this action by the Appellee a hearing before the Rate 
Review Committee of the Appellee was requested by the 
Appellants and granted. The hearing was held October 
18, 1946 (41). 

Before the hearing and out of the presence of the Appel¬ 
lants or their agent, the Appellee’s Chief of the Experience 
Rates Section conferred with the chairman of the Commit- 
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tee about this case (46), but he did not appear or testify 
at the hearing (46). At the hearing Mr. Holden, Mr. 
Looker, and Mr. Huntt (14) constituted the Appellee’s 
Kate Review* Committee. Mr. Mackall appeared before 
the Committee as the attorney for the Board (14). The 
Appellants w*ere represented by their attorney, Mark P. 
Friedlander, and their comptroller, Jerome Friedlander 
(14). Mr. Holden, chairman of the Committee, stated that 
the only issue before the Committee w*as w’hether or not the 
National Brick and Supply Company had given the six- 
months notice required by the Act requesting its predeces¬ 
sor’s experience rating (16). 

The Committee waived the personal appearance of Fred 
Schnider, one of the partners, and permitted to be offered 
in evidence his sw*orn statement to the effect that he had 
w’ritten a letter with his September, 1943 return requesting 
the predecessor’s rate and calling the Board’s attention to 
the change of ownership (14, 32, 48). The Committee had 
before it a file in the case, but neither the file nor any of 
its contents were offered or received in evidence (20, 44). 
No employees of the Board were called to testify, and no 
documents were offered in evidence by the Committee or 
its counsel. The evidence before the Committee consisted 
of a statement by Appellants’ attorney and the Schnider 
affidavit. Mr. Looker, one of the Committee, at the request 
of the Committee chairman, Mr. Holden, left the hearing 
room and, out of the presence of the Appellants’ repre¬ 
sentatives and other members of the Committee, searched 
certain records of the Board which were not offered in 
evidence, brought into the hearing room, or commented 
upon by Mr. Looker to the Committee at the hearing (42). 
Mr. Looker did not testify at all. 

The chairman requested the comptroller of Appellants 
to ascertain if the partnership files for 1943 w T ere available, 
and w’hether or not a copy of the letter written by Mr. 
Schnider could be produced (17). Appellants’ files for 
1943 could not be located (14,15). 
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The Committee rendered an opinion adverse to Appel¬ 
lants, saying (in part): 

“In pursuance of these provisions of the law and the 
regulations, when the partnership, known as the 
National Brick and Supply Company, succeeded the 
National Brick Co., Inc. as an employing unit on July 
19,1943, this fact should have been noted in one or both 
of the above described quarterly contribution reports 
in answer to question number 4 in the face of the re¬ 
port (22). Had this been done or had some letter or 
memorandum been attached to either of these reports, 
the Board, following its long established practice in 
such matters, would have promptly communicated 
with the National Brick Co., Inc. and its successor, or 
else it would have dispatched an agent of its Field 
Department to interview the proper agents of these 
two employing units for the purpose of obtaining a 
new employer registration card and also to extend to 
the successor the opportunity to file a request for a 
combined experience contribution rate on a form pro¬ 
vided for that purpose (23).. .Mr. Schnider’s affidavit 
is contradicted by the fact that this Board continued 
to handle the employer account under the same em¬ 
ployer number long after the said date, whereas if it 
had been informed of the change, it would have 
assigned a new employer number to the successor em¬ 
ploying unit—a procedure which is invariably followed 
as soon as the pertinent information is obtained (30).” 

After the receipt of the opinion of the Board, and within 
the statutory fifteen days, the Appellants filed their Peti¬ 
tion for Judicial Review (2). After Appellee’s Answer (5) 
\vas filed the cause was advanced and set for trial in the 
District Court. 

On May 2,1947 the cause came on for trial in the District 
Court on the Petition and Answer. The Board produced 
no minutes, notes or any record of the evidence and pro¬ 
ceedings of the hearing it had held in October (11, 20). The 
Court thereupon ruled that Appellants must show him that 
“the finding of the Board as to the facts” was not sup¬ 
ported by evidence or that there was “fraud in the 
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opinion”. The Court limited Appellants to these issues 
(13). A file was produced by the Appellee which consisted 
of papers, some of which had been before the Committee 
at the hearing and some of which had not (20, 31). There¬ 
upon witnesses, including members of the Committee, 
w'ere produced in an effort to prove the proceedings before 
the Committee. The evidence developed the facts above 
indicated, and showed that the proceedings were conducted 
as set forth above. It w*as conceded by the Appellee that 
the regulation relied upon in the Board’s opinion was not 
in effect at the time of the filing of Appellants’ return for 
the third quarter of 1943 (18). This was the regulation 
which would have required an answrer to the questions on 
the return as to change of ownership. 

STATUTE INVOLVED. 

“District of Columbia Unemployment Compensation 
Act”—Approved June 4, 1943, 57 Stat. 100, Chapter 117; 
Title 46, Sections 301 through 324, D. C. Code (1940). 

303. EMPLOYER CONTRIBUTIONS. 

(c) Future Rates Based on Benefit Experience. 

(7) For the purpose of this subsection, two or more 
employing units which are parties to or the subject of 
a merger, consolidation, or other form of reorganiza¬ 
tion effecting a change in legal identity or form, shall 
be deemed to be a single employing unit if (a) the suc¬ 
cessor unit requests a transfer of the predecessor’s 
experience writhin six months from date such change 
in legal identity or form occurred, or wdthin six 
months from the effective date of this chapter ... If 
the Board shall deem two or more employing units to 
have become a single employer, it shall combine their 
experience, if any, with pay rolls, contributions and 
benefit charges (as shown on their experience rating 
accounts) as of the applicable computation date for the 
calendar year or part thereof in which the change 
in identity or form occurred. If this combination of 
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experience indicates that, under subsection (c) (8) of 
this section, the successor employer should pay contri¬ 
butions at a new rate, such new rate shall be effective 
from the date of such change. 

#•••*# 

(10) At least one month prior to the final date upon 
which the first contributions for any calendar year or 
part thereof become due from any employer at a con¬ 
tribution rate determined under this sub-section, the 
Board shall notify such employer of his rate of con¬ 
tributions and of the benefit charges upon which such 
rate was based. Such determination shall become con¬ 
clusive and binding upon the employer unless, within 
fifteen days after the mailing of notice thereof to his 
last-known address, or in the absence of mailing, 
within fifteen days after the delivery of such notice, 
the employer files an application for review and a re¬ 
determination, setting forth his reasons therefor. 
Upon receipt of such application, the Board shall vol¬ 
untarily adjust such matter or shall grant an oppor¬ 
tunity for a fair hearing and promptly notify the em¬ 
ployer thereof . . . The employer shall be promptly 
notified of the Board’s denial of his application or of 
the Board’s redetermination, both of which shall be¬ 
come final unless, within fifteen days after the mailing 
of such notice thereof to his last-known address, or in 
the absence of mailing, within fifteen days after the 
delivery of such notice, a petition for judicial review 
is filed in the District Court of the United States for 
the District of Columbia. In any proceedings under 
this subsection the findings of the Board as to the 
facts, if supported by evidence and in the absence of 
fraud, shall be conclusive and the jurisdiction of said 
court shall be confined to question of law... An appeal 
may be taken from the decision of the District Court 
of the United States for the District of Columbia to 
the United States Court of Appeals for the District 
of Columbia in the same manner as is provided in 
other civil cases. 
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313. ADMINISTRATION. 

(g) In the discharge of the duties imposed by this 
chapter, any member of the Board and any duly 
authorized representative thereof shall have power 
to administer oaths and affirmations, take depositions, 
certify to official acts, and issue subpenas to compel 
attendance of witnesses and the production of books, 
papers, correspondence, memoranda, and other 
records deemed necessary as evidence in connection 
with a disputed claim or the administration of this 
chapter. 

*•••## 

(h) In the case of contumacy by, or refusal to obey 
a subpena issued to, any person, the Board may invoke 
the aid of the District Court of the United States for 
the District of Columbia in requiring the attendance 
and testimony of witnesses and the production of 
books, papers, correspondence, memoranda, and other 
records . . . 


STATEMENT OF POINTS. 

I. 

Since there was no record of the proceedings before the 
Appellee’s Rate Review Committee, its action was void 
and the District Court Justice erred in affirming Appellee’s 
decision. 

II. 

Appellants did not have a full and fair hearing before 
Appellee’s Rate Review Committee, and it was therefore 
error not to set aside Appellee’s findings and decision. 

m. 

Appellee’s findings and decision were not supported by 
substantial evidence. 


IV. 

Appellee’s findings and decision should have been set 
aside because Appellee was estopped by its own actions 
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and by the provisions of the Act from setting a contribu¬ 
tion rate for 1946 different than the rates assessed and 
paid by Appellants in 1943, 1944, 1945 and 1946. 

SUMMARY OF ARGUMENT. 

I. 

The District of Columbia Unemployment Compensation 
Act provides that the Unemployment Compensation Board 
shall grant to employers a fair hearing, where they contest 
their rates of contribution to the general fund. The Board’s 
action upon such hearing is subject to judicial review by 
petition filed in the District Court of the United States for 
the District of Columbia. In any such proceeding, the Act 
further says, the findings of the Board as to the facts if 
supported by evidence and in the absence of fraud, shall be 
conclusive. The hearing in the case at bar was such a pro¬ 
ceeding. Other sections of the Act give to the members of 
the Board power to make official certifications, to take depo¬ 
sitions, and to subpoena witnesses and documents. 

Thus, the Act sets up a regular administrative procedure 
much like proceedings before other Federal administrative 
bodies. Inherent in such proceedings, being subject to 
judicial review, is the requirement that a formal record of 
the evidence and proceedings be preserved by the admin¬ 
istrative body. No record of any kind was made of the 
hearing in this case. There was nothing for the District 
Court to examine. For this reason alone its judgment 
affirming the decision of the Board should be reversed and 
the Board proceedings declared void. 

n. 

From evidence adduced at the District Court trial, it 
appeared that the hearing before the Board’s Rate Review 
Committee was not a full and fair hearing such as is con¬ 
templated in administrative proceedings. In announcing its 
decision, the Board revealed that it had relied on its file, 
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without offering it in evidence at the hearing; had placed 
reliance on matters of its practice and procedure, as to 
which no evidence was ever offered; and had considered 
other facts conceivably known to the Board and its mem¬ 
bers but not put in evidence at the Committee hearing. As 
a further basis for its decision, the Board considered the 
action of one of its members in searching the Board’s files 
without testifying or reporting on the results of his search, 
and relied on a regulation not in effect, and not in evidence 
or referred to during the hearing. Important witnesses 
known only to the Board, at least one of whom was avail¬ 
able at the time of the hearing, were not called. 

All of these things conclusively showed that the Board’s 
Rate Review Committee did not conduct a fair hearing, and 
there was a denial of due process of law to the Appellants, 
requiring that the results of that hearing be set aside and 
judgment entered for Appellants. 

in. 

The words “ ... the findings of the Board as to the facts 
if supported by evidence . . . shall be conclusive ... ”, 
contained in the Act, contemplate that there shall be sub¬ 
stantial evidence to support any action taken by the Board 
in such proceedings. There was a lack of any evidence, 
much less evidence of a substantial nature, which was 
properly before the Committee and considered by it, which 
could be said to support the Board’s finding and decision. 

IV. 

Regardless of the fairness of the hearing and the lack 
of evidence, the Board as a fundamental matter of law did 
not have the power to fix a contribution rate against the 
Appellants in the fall of 1946 for past years; i.e., part of 
1943, 1944, 1945 and 1946. The Act, by its terms, required 
notice of the contribution rate to be given employers at 
least one month prior to the time that the contributions be- 
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came due for each calendar year. If the contention of the 
Appellee be correct—that Appellants were a new entity, 
had not been assigned an employer number, and were un¬ 
known to the Board prior to 1946—then there is no pro¬ 
vision in the Act allowing it to fix a contribution rate retro¬ 
actively. If they be considered the same or succeeding 
unit, as claimed by Appellants, then the notices which went 
out each year addressed to the “National Brick and Supply 
Company” were, under the Act, conclusive and binding 
since no application for redetermination was made within 
fifteen days of the receipt of each notice, respectively. 

Furthermore, from evidence adduced at the District 
Court trial certain elements of estoppel were present. The 
Board had received two quarterly returns for the third 
quarter of 1943, signed by two different people, and had 
processed these returns; it had notice of some change in 
the status of the brick company in October, 1943, when cer¬ 
tain of the Board’s records were marked by one of its 
employees to note a “change in trade name” of the brick 
company. In addition, in October 1943, upon receiving 
these returns, the Board dispatched another employee to 
the brick plant, where he presumably talked to someone 
and collected a 23-cent deficiency. These facts put the 
Board upon notice of a substantial change at the brick 
company, and when it allowed the six-month statutory 
period to pass within which the employer could give notice 
of a change in ownership, without requesting further infor¬ 
mation or further investigating the matter, it estopped 
itself from complaining, some three years later, that 
proper notice had not been given to the Board. 

For all of these reasons, the case should be reversed 
with directions to enter judgment for the appellants. 
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ARGUMENT. 

L 

The fact that there was no record of any kind made by the 
Committee of its administrative hearing is sufficient to 
justify reversal. 

The Act in question in providing for a hearing, delegated 
to the Board and to the reviewing District Court their 
usual functions in administration and review. The Act 
provided: 

“ . . . Upon receipt of such application, the Board 
shall voluntarily adjust such matter or shall grant an 
opportunity for a fair hearing and promptly notify the 
employer thereof . . . The employer shall be promptly 
notified of the Board’s denial of his application or of 
the Board’s redetermination, both of which shall be¬ 
come final unless, within fifteen days after the mailing 
of such notice thereof to his last-known address, or 
in the absence of mailing, within fifteen days after the 
delivery of such notice, a petition for judicial review 
is filed in the District Court of the United States for 
the District of Columbia. In any proceedings under 
this subsection the findings of the Board as to the 
facts, if supported by evidence and in the absence of 
fraud, shall be conclusive and the jurisdiction of said 
court shall be confined to question of law ...” 

Thus, the proceedings before the appellee Board were 
to be like many other administrative proceedings, such as 
deportation proceedings, railroad rate hearings, and 
others, and were subject to judicial review only as to the 
questions of substantial evidence or fraud. Very similar 
procedural aspects are present in proceedings before the 
Security and Exchange Commission, except that the basic 
Act in those cases cast upon that body the statutory duty 
to certify and file in court a transcript of the record upon 
which the order complained of was entered. Norris and 
Hirshberg, Inc. v. Securities and Exchange Commission, 
No. 9272 in this Honorable Court, decided February 17, 
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1947, reported in 75 W. L. R. 418; (also in 160 F. (2d) 15, 
but withdrawn). Here, this Court said: 

“For it is of prime importance that there be certified 
to the court an accurate transcript of the evidence 
introduced at the hearing . . . The court, in its work 
of review, is entitled to the informed judgment of the 
skilled Commission upon the evidence which was fairly 
and legally before it as it deliberated.” 

Failure to certify an accurate record, it was held, would 
mean that the Commission had not afforded the petitioner 
the full hearing to which due process entitles it. The Court 
referred to the case of Morgan v. The United States, 298 
U. S. 468, at page 480; 80 Law Ed. 1288, wherein the 
Supreme Court of the United States, in some detail, laid 
down the procedural requirements of a case before an 
administrative agency. 

In the case at bar, although there is no requirement in 
the Act that anyone certify and file in the District Court 
a transcript of proceedings before the Rate Review Com¬ 
mittee, it is readily apparent that a record of those pro¬ 
ceedings and the evidence therein taken is absolutely neces¬ 
sary for a proper judicial review. In order, in the exercise 
of its narrow function of judicial review, to determine 
whether or not there was substantial evidence to support 
the Board’s findings, the District Court Justice should 
have had a record of the proceedings and evidence. At the 
very beginning of the District Court trial this point was 
raised by Appellants, and it then developed that no record, 
minutes, or summary of any kind were kept or prepared 
by the Board nor submitted to the District Court (11, 20, 
26). The only notations made of the “hearing” were a 
few personal notes of Mr. Holden, the chairman of the 
hearing committee, which notes were never produced, 
offered or tendered to either counsel or to the Court (42, 
20). Furthermore, Mr. Holden did not know where those 
notes were (43). 
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Since the Act which created the District Unemployment 
Compensation Board provided for a judicial review of its 
hearings, it can be said that the intent of the Act was that 
the Board should preserve some sort of a formal record 
of such proceedings. This view finds strong support in the 
fact that the Act gives to the Board members power to cer¬ 
tify as to official acts, take depositions, issue subpoenas,' 
and compel the attendance of witnesses and the production 
of documents, among other things (see Section 313 (g) 
and (h) of the Act, supra). 

A similar intent was inferred in a Pennsylvania Act in 
connection with proceedings before the Milk Control Com¬ 
missioner of Pennsylvania. The Supreme Court of Penn¬ 
sylvania held, in Colteryham Sanitary Dairy v. Milk Con¬ 
trol Commission, 332 Pa. 15; 1 A. (2d) 775, as follows: 

“It is the general intent and purpose of the Act that 
in the promulgation or revision or change of official 
orders fixing prices, a definite record should be made 
of all evidence produced before the Commission, and 
all matters upon which it bases its order. ’ ’ 

The absence of part of a record was held by the Supreme 
Court to be fatal to deportation proceedings in the case of 
Kwock Jan Fat v. White, 253 U. S. 453; 64 Law Ed. 1010. 
The following language of the Court (page 1014, Law Ed.) 
is enlightening: 

“ ... It is the province of the courts, in proceedings 
for review, within the limits amply defined in the cases 
cited, to prevent abuse of this extraordinary power, 
and this is possible only when a full record is pre-. 
served of the essentials on which the executive officers 
proceed to judgment. For failure to preserve such a 
record for the information, not less of the commis¬ 
sioner of immigration and of the Secretary of Labor 
than for the courts, the judgment in this case must be 
reversed ...” (Emphasis supplied) 
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n. 

The proceedings before the Rate Review Committee were 
such as to deny to Appellants a full and fair hearing, 
and several occurrences in connection with the hearing 
violated the “due process of law” requirement of the 
Constitution. 

First: The Board relied almost entirely on its file in the 
Appellants’ case. In fact, outside of the consideration of 
the file and the affidavit of Fred Schnider, there was no 
other evidence as such before the Board. This file was 
never offered in evidence at the hearing (44). It was held, 
in unemployment compensation proceedings before the 
Industrial Commissioner of Utah, that reports on file in 
the Commissioner’s office could not be judicially noticed, 
but must be introduced in evidence. Roberts v. Industrial 
Commissioner of Utah, 97 Utah 434; 93 Pac. (2d.) 494. This 
holding was in accordance with a similar ruling announced 
by the Supreme Court to the effect that matters on file 
with an agency are not evidence. U. S. v. Abilene and 
Southern Railway Co., 265 U. S. 274, 288; 68 L. Ed. 1016, 
1022. 

Second: Great reliance was placed by the Board in its 
findings and opinion on the fact that according to its cus¬ 
tom, had the Appellants answered certain questions on the 
form returned, this fact would have been noted by the 
Board and appropriate forms sent to the employer for 
notifying the Board as to the change in ownership. No¬ 
where was there offered in evidence any testimony as to 
the custom and procedure in the Board, nor was anyone 
presented who could be cross-examined as to such practice 
and procedure. The fallacy in using such a conclusion as a 
basis for its findings is readily illustrated in this very case, 
because it appeared in the District Court case, for the first 
time to Appellants’ knowledge, that the Board had made 
certain changes in its records shortly after the September, 
1943 return was filed, and had sent out a man named 
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Baxter to make an additional collection. Had these facts 
been presented at the hearing, or had someone from the 
Board testified as to the custom and practice of the Board, 
the Appellants would have had an opportunity to fully de¬ 
velop this phase of the case. Facts conceivably known to 
the commission but not put in evidence will not support 
an order. Chicago Junction case, 264 U. S. 258, 263 ; 68 Law 
Ed. 667, 673; Interstate Commerce Commission v. Louis¬ 
ville and N.R. Co., 227 U. S. 88, 93; 57 Law Ed. 431, 434; 
Ohio Bell Telephone Co. v. P. U. C. of Ohio, 301 U. S. 292, 
300; 81 Law Ed. 1093,1099. 

Third: Emphasis was also placed by the Board in its 
opinion on a certain regulation, which required those 
making the quarterly returns to answer the questions. It 
is conceded that this regulation was not in force when 
Appellants’ quarterly returns were sent in. More impor¬ 
tant than that, however, is the fact that this regulation was 
not offered in evidence or even mentioned at the hearing 
before the Rate Review Committee. Again, this case itself 
presents a shining example of the necessity for observing 
the essentials of a fair hearing in administrative pro¬ 
cedures. 

Fourth: The Appellee’s Chief of Experience Rates Sec¬ 
tion, Mr. Chapman, conferred with the chairman of the 
Committee, Mr. Holden, about this very case, before the 
hearing and out of the presence of the Appellants or any¬ 
one representing them. He did not appear or testify at 
the hearing (46). That this is highly improper, even in 
connection with an informal hearing which is only quasi¬ 
judicial in nature, may be stated without argument and 
without the citation of any authorities. 

Fifth: Mr. Looker, one of the Committee members, at the 
request of the chairman, left the hearing room during the 
hearing, and out of the presence of the Appellants’ repre¬ 
sentatives and other members of the Committee, he appar¬ 
ently searched the Board’s records in an attempt to locate 
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the letter which Mr. Schnider had sworn he had sent in to 
the Board (42). Mr. Looker never testified as to the result 
of this search, nor did he report the result of his findings 
within the hearing of anyone representing the Appellants 
at the hearing, nor was any testimony offered as to the 
type of records he searched nor the manner in which these 
records were kept by the Board. Yet, when the written 
findings and opinion of the Board were made some three 
or four weeks after the hearing, the Board considered the 
fact that Mr. Schnider’s letter could not be found, after a 
search of the Board’s files, as highly important in reaching 
its decision. The learned Justice of the District Court also 
stressed this point and it became his third finding of fact 
(9). None of this was evidence before the Committee. 
Chicago Junction case, supra (and other cases cited in par¬ 
agraph “Second” above). Furthermore, the only basis 
at all for making this finding of fact in the District Court 
was from evidence adduced at the District Court trial, none 
of which had been before the Committee; yet the Justice 
expressly ruled against a trial de novo (13). 

Sixth: In its opinion, in part, the Board said: 

“ . . . This fact should have been noted in one or both 
of the above described quarterly contribution reports 
in answer to question number 4 in the face of the 
report. Had this been done or had some letter or 
memorandum been attached to either of these reports, 
the Board, following its long established practice in 
such matters ... ” (J. App. 22) 

The “above described quarterly contribution reports” 
to which the Board had reference were never offered or 
received in evidence before the Board. Apparently the 
Board took judicial notice of this part of its own records. 
This it could not legally do. Roberts v. Industrial Commis¬ 
sioner of Utah, and other cases, supra. 

In the Roberts case, the Court said: 

“Apparently it was thought that so long as evidence 
upon that question was on file in the office of the In- 
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dustrial Commission in the form of reports by Roberts 
as the hotel proprietor, it was unnecessary to intro¬ 
duce those reports in evidence; that they could be 
‘judicially noticed’ and attached to the record. If such 
was the thought, it was in error.” 

The rule was stated thus by the Supreme Court in the 
Abilene case, sivpra: 

“Papers in the Commission’s files are not always evi¬ 
dence in a case . . . (Citing cases) . . . Nothing can be 
treated as evidence which is not introduced as such 
• • • 

Seventh: The only real item in the nature of evidence in 
the case w*as Mr. Schnider’s affidavit. About this the 
Board said: 

“Mr. Schnider’s affidavit is contradicted by the fact 
that this Board continued to handle the employer 
account under the same employer number long after 
the said date, whereas if it had been informed of the 
change it would have assigned a new employer number 
to the successor employing unit—a procedure which is 
invariably followed as soon as the pertinent informa¬ 
tion is obtained.” (30). 

This highly fallacious, negative argument was apparently 
based only on the mental processes of the writer of the 
opinion and his personal knowledge of Board procedure, 
for not one iota of evidence, either documentary or oral, 
was presented before the Committee at its so-called hear¬ 
ing which touched in any way on the manner in which they 
handle their employer accounts, or as to what procedure, 
if any, is “invariably followed” in these cases. 

Eighth: It developed at the District Court trial in this 
case that there were at least two important witnesses who 
should have been produced in order to arrive at a correct 
factual conclusion as to whether or not some notice had 
come to the Board in September or October of 1943 as to 
the change of ownership. Mention is made in the testimony 
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that an employee of the Board made a notation as the 
result of some information she had to the effect that the 
trade name had been changed, and that this notation might 
have been a mistake. (43). The other witness who could 
have thrown some light on this question was Mr. Baxter, 
the field agent who was sent out to collect a twenty-three- 
cent delinquency and who went to the brick yard in Sep¬ 
tember, 1943, after the change of ownership. None of this 
information was known to Appellants before the pre-trial 
of this case in the District Court, nor could it have been 
known, for the files of the Board were not opened to in¬ 
spection by the Appellants nor offered in evidence until a 
pre-trial stipulation, in the District Court case, had been 
entered into allowing Appellants’ counsel to examine the 
Board’s files. This failure to call important witnesses, 
known at the time of the hearing only to the Board, consti¬ 
tutes a denial of a fair trial. Morgan v. The United States, 
supra. 

The foregoing are the most glaring of the defects in 
the so-called hearing, and clearly demonstrate that Appel¬ 
lants did not have a full and fair hearing before Appellee’s 
Rate Review Committee. This being the case, the Board’s 
findings and decision should have been set aside. 

To sum up, the following is quoted from Morgan v. The 
United States, supra (as quoted by this Court in Norris 
and Hirsh berg, Inc . v. The S.E.C., supra, footnote 3): 

“ . . . Nothing can be treated as evidence which is not 
introduced as such . . . Facts and circumstances which 
ought to be considered must not be excluded. Facts 
and circumstances must not be considered which 
should not legally influence the conclusion . . . the 
weight ascribed by the law to the findings—their con¬ 
clusiveness when made within the sphere of the 
authority conferred—rests upon the assumption that 
the officer who makes the findings has adressed himself 
to the evidence and upon that evidence has conscien¬ 
tiously reached the conclusions which he deems it to 
justify.” 
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m. 

The decision of the appellee Board was not supported by 
substantial evidence. 

As illustrated in point II above, there was nothing in 
the way of facts before the Board at the conclusion of the 
hearing upon which it could base a decision, as to such 
facts, except the affidavit of Mr. Schnider. If we take out 
the Board’s file, which was not in evidence before it and 
which should not have been judicially noticed {supra ); 
and the two quarterly contribution returns which were a 
part of the file and which likewise did not constitute evi¬ 
dence before the Board; disregard the statements of 
counsel at the hearing, and likewise disregard any custom 
or practice, as to which there was no evidence, there was 
nothing left upon which any finding could be based other 
than that notice was sent by Mr. Schnider. In judicial re¬ 
view of administrative proceedings such as this, when the 
enabling acts say that they are subject to review only as 
to whether or not there was evidence to support the admin¬ 
istrative agency’s findings, this has been held to mean sub¬ 
stantial evidence in a legal or quasi judicial sense. Consoli¬ 
dated Edison Company v. National Labor Relations Board , 
305 U. S. 197; S3 Law Ed. 126. At page 140 the Supreme 
Court held: 

“ .. . We agree that the statute in providing that ‘the 
findings of the Board as to the facts if supported by 
evidence shall be conclusive,’ means supported by sub¬ 
stantial evidence. . . Substantial evidence is more than 
a mere scintilla. It means such relevant evidence as 
a reasonable mind might accept as adequate to support 
a conclusion ...” 

It is readily apparent, from a mere reading of the 
record in the case at bar, that there was no substantial evi¬ 
dence of any nature before the Rate Review Committee, 
except an affidavit which it had accepted in lieu of testi¬ 
mony. This affidavit by Mr. Schnider supported only the 
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conclusion that notice had been given to the Board within 
the six-months period. 


IV. 

Because it had knowledge of a change of ownership the 
Board was estopped from changing Appellants 7 rate to 
a higher one to apply retroactively. The Act itself con¬ 
tains no provisions for retroactive assessments. 

Contributions required of employers by the District of 
Columbia Unemployment Compensation Act are “taxes”. 
National Rifle Association v. Young, 77 U. S. Ap. D. C. 290; 
134 Fed. (2d) 524. In the case at bar Appellants were 
assessed and paid their “taxes” from 1943 through 1946 
quarterly, at low rates. 

In the Rifle Association case, supra, this Court implied 
(but did not hold) that upon a showing of injury to the tax¬ 
payer, the Board might be estopped from departing from 
a former holding. At page 292 the Court said: 

“Since there is no showing that Appellant changed its 
position or was in any way injured by reason of the 
Board’s earlier ruling, there is no basis for the claim 
of estoppel.” 

Here, not only was there evidence of knowledge by a 
Board employee of some change in the status of the 
National Brick Company, but an entry “Trade name 
changed”, was made in its records in September or Octo¬ 
ber of 1943. Also its Field Agent, Baxter, actually went 
out to the brick plant and interviewed someone concerning 
the return made by the old corporation in September of 
1943. It can hardly be said that Baxter did not acquire 
some knowledge of a change in ownership of the brick 
plant. Further, at about this time the Board received and 
processed two separate returns for the same quarter, in 
different names and signed by two different individuals. 
Questions at the top of these returns were unanswered. 
These returns would have to go to the cashier who would 
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look them over to see whether they were completely filled 
out (19). At this time Appellants still had approximately 
four months within which to notify the Board of a change 
in ownership, under the Act. In the exercise of ordinary 
care it was the duty, we say, of the Board to notice all 
these items and to request further information from the 
Appellants. Instead, they merely noted a change on their 
own records and continued to send out future forms for 
quarterly returns in the name of “National Brick and 
Supply Company”, the trade name of the Appellants. 

Furthermore, beginning with the December, 1943 return, 
and thereafter, the Board received, processed and filed 
quarterly returns of the Appellants signed by “Fred 
Schnider, Partner”. The difference between a corporation 
and a partnership was known to at least one member of 
the Board (Mr. Looker; 28, 29). When the December re¬ 
turn was received by the Board, Appellants still had over 
a month (until January 19, 1944) within which to file a 
notice required by the Act. Appellants argue that with all 
this knowledge, the action of the Board in apparently 
acquiescing in the change of the name of the brick company 
estopped it from raising the point that it had no notice of 
change of ownership, after Appellants had been injured by 
the lapse of time within which it could have filed a formal 
notice. Appellants’ position is further enhanced by the 
fact that they were under the impression that Mr. 
Schnider’s letter had constituted notice. 

An analogous situation was analyzed by the Supreme 
Court of Errors of Connecticut in the case of Waterbury 
Savings Bank et al v. Danaher , 128 Conn. 78; 20 A. (2d) 
455. There, retroactive effect was attempted to be given 
to a ruling as to the exemption of a bank from contributiQn 
payments under the Connecticut Unemployment Compen¬ 
sation Law. The Court went into the undesirable effects 
of retroactive actions by such boards, and the opinion is 
quite an enlightening one. 
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There is a further reason why the Board could not, in 
1946, raise Appellants’ contribution rates for the calendar 
years 1944, 1945 and 1946 (and part of 1943). The Act 
provides, in Section 303 (c) (10), that the Board shall 
notify employers of their rate of contribution and of the 
benefit charges upon which such rate is based at least one 
month prior to the final date upon which the first contribu¬ 
tions for any calendar year become due from the employer, 
at a contribution rate determined under this sub-section. 
Needless to say, the Board, considering as it is claimed, 
that National Brick & Supply Company was a separate 
unit, did not notify them of a contribution rate determined 
prior to a month before the contributions were due. The 
Act nowhere contains any specific provisions for applying 
contribution rates at all without such notice, much less 
authorizing the Board to apply such rates one, two or three 
years in retrospect. On the contrary, the Board continued 
to send out its notices of contribution rates to the Appel¬ 
lants, addressed, “National Brick and Supply Company”, 
by means of cards which announced in large printed letters 
that these notices were binding and conclusive upon the 
employer unless certain steps were taken to ask for a re¬ 
determination. Since these rates were the lower rates 
based on thir predecessor’s experience, Appellants, of 
course, did not request redetermination until after the 
Board, in 1946, gave them notice of the higher rate for the 
past years. 

Thus it will be seen, the Act itself does not permit con¬ 
tribution rates to be fixed either retroactively or without 
giving notice at least one month prior to the final date upon 
which the contributions for each calendar year become due. 

Regardless, then, of the validity of the hearing, the 
Board lacked fundamental power to increase these Appel¬ 
lants’ rates of contribution in retrospect. It was therefore 
error, in any event, for the Court to allow such an assess¬ 
ment to stand. 
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CONCLUSION. 

The District of Columbia Unemployment Compensation 
Act set up administrative machinery whereby in certain in¬ 
stances, such as the case at bar, a hearing was to be 
afforded employers contesting notices of contribution 
rates. Inherent in the Act is the requirement that a formal 
record be kept of the evidence taken at such hearings, in 
order that the District Court may judicially review such 
proceedings to determine whether there was substantial 
evidence to support the results. For lack of a record 
of the Board proceedings in the case at bar, the judgment 
of the District Court affirming a decision of the Board 
adverse to the appellants, should be reversed. 

Upon determining what did happen at the proceedings, 
by testimony in District Court in the absence of a record, 
it became clearly evident that the appellants were denied 
a fair hearing because of the numerous deficiencies enu¬ 
merated in Section II of the Argument. 

Because none of the matters upon which the Board relied 
in reaching its administrative decision were based upon 
any evidence taken before the Committee, there was a lack 
of substantial evidence to support its findings. Aside from 
the errors in the conduct of the Committee hearing and the 
lack of evidence of a judicial or quasi-judicial nature to 
support the Board’s decision, the Board lacked the legal 
power to fix a contribution rate against Appellants in 1946 
for the calendar years 1943 (in part), 1944, and 1945. No 
such procedure is allowed by the Act which created the 
Board and set up the machinery for collecting contribu¬ 
tions from employers in the District of Columbia. Fur¬ 
thermore, the Board was estopped by its own conduct in 
October and November of 1943, from confronting Appel¬ 
lants in 1946 with their alleged failure to give the Board 
a notice of its change in ownership in July, 1943. 

For all or any one of the foregoing reasons, the judg¬ 
ment of the District Court must be reversed and the pro¬ 
ceedings before the Rate Review'Committee of the District 
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Unemployment Compensation Board must be held void 
and set aside. As said by the Supreme Court in Kessler 
v. Strecker, 307 U. S. 22, 34; S3 Law Ed. 1082, 1091: 

“The proceeding for deportation is administrative. If 
the hearing was fair, if there was evidence to support 
the finding of the Secretary, and if no error of law 
was committed, the ruling of the Department must 
stand and cannot be corrected in judicial proceedings. 
Jf, on the other hand, one of the elements mentioned is 
lacking, the proceeding is void and must be set aside.” 
(Emphasis supplied.) 

Respectfully submitted, 

Mark P. Friedlander, 

Leroy A. Brill, 

Attorneys for Appellants. 

Friedlander and Brill 
502 Hill Building, 

Washington 6, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

113 Filed Dec 4 1946 

In the District Court of the United States for the 
District of Columbia 

Civil Division 

Civil Action No. 37976 

Melvin H. Schlosberg, Cecelia Schlosberg, Fred 
Schnidek, and Rosalie Schnider, co-partners t/a Na¬ 
tional Brick and Supply Co., Terra Cotta, D. C., 
Plaintiffs , 

v. 

District Unemployment Compensation Board, a cor¬ 
poration, 'Washington, D. C., Defendant. 

Petition for Judicial Review of Findings of the District 
Unemployment Compensation Board 

1. Petitioners seek judicial review of a finding of the Dis¬ 
trict Unemployment Compensation Board, dated Novem¬ 
ber 21, 1946. Jurisdiction is vested in this Court by virtue 
of Section 3 (c) (10) of the District of Columbia Unemploy¬ 
ment Compensation Act (Title 46, Section 303 (c) (10) 
D. C. Code, 1940, Act of Congress approved June 4, 1943). 

2. Petitioners constitute a partnership and did business 
as the ‘ 1 National Brick and Supply Company ’ \ Defendant, 
hereinafter referred to as the “Board”, is the duly con¬ 
stituted Unemployment Compensation Board created by 
the above Act of Congress. 

3. On July 19, 1943 the Plaintiffs leased from National 
Brick Company, Inc., a corporation, its brick plant and op¬ 
erated the same under the same conditions and with vir¬ 
tually the same employees as did the previous corpo¬ 
ration. 
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114 4. On September 30, 1943, split quarterly returns 
under the Act were filed as follows: 

(a) By National Brick Company, Inc., for the quarter 
beginning July 1 and through July 19, 1943, signed by 
Claude 0. Daley; and 

(b) By Plaintiffs trading as National Brick and Supply 
Company, for the quarter from July 19 through September 
30, 1943, signed by Fred Schnider; said return was accom¬ 
panied by a letter notifying the Board of the change in 
identity and requesting the experience rating of the pred¬ 
ecessor corporation. Thereafter the Board noted this 
change upon its records and continuously through Septem¬ 
ber, 1946, mailed its forms for quarterly returns to Plain¬ 
tiffs, addressed as National Brick and Supply Company. 

5. From October 1, 1943 until September 30, 1946 quar¬ 
terly returns were received, filled out and filed by the Plain¬ 
tiffs as National Brick and Supply Company, and the Board 
mailed Plaintiffs successive Notices of Contribution Rate, 
fixing their rates as of the computation dates December 31, 
1942, June 30, 1943, and June 30, 1944, for the years 1943, 
1944 and 1945 at the decimal rate of .010; and as of com¬ 
putation date June 30,1945 for the year 1946 at the decimal 
rate of .005. 

6. Under the said Act and as provided for in each said 
Notices these contribution rates became conclusive and 
binding, and Plaintiffs continuously paid their quarterly 
contributions at such rates from September 30,1943 through 
March 31,1946. 

7. In June or July of 1946 the Board notified Plaintiffs 
that it was fixing a contribution rate for them from July 
19, 1943 at the decimal rate of .027, were claiming from 
Plaintiffs the difference in rates back to July, 1943, and 

notified Plaintiffs to apply for their predecessor’s ex- 

115 perience, which Plaintiffs did; that the Board denied 
Plaintiffs’ application therefor, and upon a rehear¬ 
ing before the Board on November 21, 1946 finally denied 
Plaintiffs’ application. 
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8. Plaintiffs seek a judicial review and reversal of the 
Board’s finding for the following reasons: 

(a) There was no evidence to support the Board’s find¬ 
ing that Plaintiffs failed to request a transfer of their 
predecessor’s experience within six months from the date 
the change in legal identity occurred. 

(b) The Board is estopped from applying a contribution 
rate increase retroactively for three years and four months 
against the Plaintiffs because their position was changed, 
to their damage, in reliance upon the Board’s knowledge of 
a change in their status. 

(c) The Board’s decision of November 21, 1946 was 
based in part upon the application of its Regulation VIII-A 
to Plaintiffs’ quarterly return of September 30, 1943, when 
said regulation was not in effect at that time. 

(d) The Board waived any rights it had to collect con¬ 
tribution from petitioners at an increased rate, after as¬ 
signing the lower rate and collecting contributions at the 
lower rate from the Plaintiffs for over three years, with 
knowledge of the change in petitioners’ identity. 

(e) When the Board notified Plaintiffs of their contribu¬ 
tion rates for the years 1943, 1944, 1945 and 1946, these 
assessments became conclusive and binding upon both 
Plaintiffs and the Board. 

(f) There are no provisions in the Act or regulations 
validly issued thereunder which provide a means for the 
Board’s attempted change in its own assignment of a con¬ 
tribution rate. 

116 (g) Compulsory contributions under the Act are 

taxes, and when the Board fixed and determined 
Plaintiffs’ rate of contribution, each such determination 
was in effect an assessment, and the Board cannot validly 
make a re-assessment. 

(h) The Board’s attempt to assess the Plaintiffs retro¬ 
actively is in effect an attempt to impose a retroactive tax, 
and is illegal. 
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(i) For such other and further reasons as may be pre¬ 
sented upon the hearing of this petition. 

9. The Board’s finding and conclusion is erroneous and 
will result in a loss of about Five Thousand Dollars to 
Plaintiffs unless set aside. 

Wherefore, Plaintiffs pray: 

1. That the finding of the Board of November 21, 1946 
be reversed, set aside and held for nought. 

2. That upon a final hearing hereof the Board be per¬ 
manently enjoined and restrained from attempting to col¬ 
lect any increased contributions from these Plaintiffs. 

3. For such other and further relief as may be just and 
proper. 

National Brick and Supply Company 

By: Fred Schnidep. 

Plaintiffs. 

Friedlander & Brill 

By: Mark P. Friedlander 
Leroy A. Brill 
839 Seventeenth St., N. W. 

Washington, D. C. 

Attorneys for Plaintiffs 

#•••••••*• 

117 Filed Jan 10 1947 

Answer of Defendant to Petition for Judicial Review of 
Findings of the District Unemployment Compensation 
Board 

I 

Comes now the defendant, the District Unemployment 
Compensation Board, a body corporate, by its attorneys, 
and in answer to the petition for judicial review of its find¬ 
ings filed by the plaintiffs, states as follows: 

1. & 2. The defendant admits the allegations as contained 
in the first and second paragraphs of the plaintiffs’ petition. 
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3. The defendant is without knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraph three of the plaintiffs’ petition. 

4. The defendant admits that returns were filed by both 
the National Brick Company, Inc. and the National Brick 
and Supply Company for the quarter ending September 30, 
1943, but denies that these returns were earmarked for the 
split periods as specified in the plaintiffs’ allegation, and 
further denies that these returns were filed on September 
30,1943, and affirmatively alleges that the said returns were 
filed at different times and on later dates, and that the 
Board treated the second return as an additional return and 
endorsed the Employer Census Card of the National Brick 
Company, Inc. with the following: 

‘ ‘ Trade name changed per 9/43 
pd. report in batch 11-10-12 
11-13-43 D. 0.” 

The defendant is without knowledge or information 
118 sufficient to form a belief as to whether a letter was 
mailed to the Board notifying the Board of the 
change of identity and requesting the experience rating of 
the predecessor corporation. Defendant denies that it re¬ 
ceived any such letter from the plaintiffs. The defendant 
denies that it received any notice from the plaintiffs of the 
change in ownership prior to July 24th, 1946. The defen¬ 
dant denies that the Board noted a change of identity upon 
its records and continuously through September 1946 
mailed its forms for quarterly returns to the plaintiff part¬ 
nership which has been assigned Employer No. 32-0025, 
but that it mailed its forms for quarterly returns to the 
corporation which had been previously assigned Employer 
No. 32-0014. 

5. The defendant denies the allegations of the plaintiffs 
as contained in paragraph five and affirmatively states that 
the successive notices of contribution rate fixing rates as of 
the computation dates, December 31, 1942, June 30, 1943 
and June 30, 1944 for the years 1943, 1944 and 1945 were 
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not mailed to the plaintiffs, of whom the defendant had no 
knowledge, but were mailed to the predecessor corporation 
which had been assigned Employer No. 32-0014. 

6. The defendant denies the allegations of the plaintiffs 
as contained in paragraph six of the complaint. 

7. The defendant denies the allegation in paragraph 7 
of the complaint that it notified plaintiffs to apply for their 
predecessor’s experience, and affirmatively states that it 
suggested to the plaintiffs that they apply for the predeces¬ 
sor’s experience. The defendant admits the remaining alle¬ 
gations of the plaintiffs as contained in paragraph 7 of the 
complaint. 

8. - The defendant denies all of the material allegations of 
fact and conclusions of law as contained in sub-paragraphs 
(a), (b), (d), (e), (f), (g) and (h) of paragraph 8 of the 
complaint, and admits that regulation VIII (a) referred to 
in sub-paragraph (c) was not in effect when the quarterly 
return for September 30, 1943 was filed, but affirmatively 
states that a comparable regulation was in effect which as 
far as is material in this case would lead the Board to the 
same conclusion. 

9. The defendant denies the allegations as contained in 
paragraph 9 of the complaint. 

Wherefore, the Premises Considered, the defendant re¬ 
spectfully moves that the petition of the plaintiffs be dis¬ 
missed ; or in the alternative that a declaratory judgment in 
its favor be entered determining the controversy between 
the plaintiffs and the defendant. 

119 Louis Mackall, Jr. 

Joseph Notes 
John A. Weil 

By Louis Mackall, Jr. 

Attorneys for Defendant 
451 Pennsylvania Avenue, N. W. 
Washington, D. C. 

District 7612 

• •••••£••• 
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120 Filed Jun 10 1947 
Findings of Fact and Conclusions of Law 

The plaintiffs, Melvin H. Schlosberg, Cecelia Schlosberg, 
Fred Schnider and Rosalie Schnider, instituted this action, 
seeking to review a decision of the District Unemployment 
Compensation Board, finding that the plaintiffs -were not 
entitled to have their experience rating account combined 
with that of their predecessor, a body corporate, known as 
the National Brick Co., Inc. After the defendant’s Answer 
was filed, a pretrial "was had. After a hearing on the merits, 
the Court affirmed the decision of the Board. 

In compliance with Rule 52 of the Federal Rules of Civil 
Procedure, the Court finds facts and states conclusions of 
law as follows: 

FINDINGS OF FACT. 

That the evidence before the Contribution Rate Review 
Committee of the District Unemployment Compensation 
Board to prove or disprove the plaintiffs’ contention that 
they had applied for their predecessor’s experience within 
six months of the change of identity in the employing unit 
was as follows: 

(1) An affidavit executed by Mr. Fred Schnider, one of 
the plaintiffs, dated September 6, 1946, in which the affiant 
deposed as follows: 

121 “Your affiant, in submitting his quarterly return did 
cover said quarterly report with a letter, copy of 

-which has been mislaid or lost, and your affiant is unable to 
find the same, but your affiant remembers that said letter 
contained, in substance, the foregoing facts as well as a re¬ 
quest to continue the rate to be paid under the partnership 
the same as had been paid under the corporation, and 
sought in said letter to obtain the advantage of the experi¬ 
ence of the corporation; that thereafter his investigation 
disclosed that your Board had continued to send bills under 
the old rate and in the new name, and therefore he pre- 
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sumed that his request had been granted. When he first 
learned of the situation now disclosed to him by your 
Board, that such rate had not been given to the new Com¬ 
pany and that his letter was not in the file recently, and be¬ 
cause of this situation this Affidavit is filed in support of an 
application for redetermination.’’ 

(2) Testimony by Mr. Jerome P. Friedlander that the 
files of the plaintiffs’ had been searched for a copy of the 
letter referred to by Mr. Schnider in his affidavit and that 
the files for the period in question were missing. 

(3) A search of the Board’s files was made by Mr. 
Looker, member of the Contribution Rate Review Commit¬ 
tee, at the time of the hearing upon the request of the Chair¬ 
man of the Committee; Mr. Looker being the individual 
w r ho was in charge of the Board’s files. The search failed 
to disclose the letter referred to by Mr. Schnider in his af¬ 
fidavit. 

(4) Contribution reports filed by the National Brick 
Company, Inc. and by the National Brick and Supply Com¬ 
pany for the calendar quarter ending September 30, 1943. 
Each of such reports were filed under employer number 
32-0014 and question number 4 on each report, which reads 
as follows: “Has ownership of this business changed in 
any way during this calendar quarter?” was unanswered. 

The opinion of the Board is made a part of these findings 
by reference. 

CONCLUSIONS OF LAW 

(1) That the foregoing evidence set out in the Findings 
of Fact was substantial and sufficient to support the District 
Unemployment Compensation Board’s finding that no ap¬ 
plication had been filed by the plaintiffs for their predeces¬ 
sor’s experience. 

122 (2) In order for a successor employing unit to ob¬ 

tain the experience of its predecessor, it must com¬ 
ply with each of the three conditions set out in section 303 
(c)(7) of Title 46, Supplement 5, 1940 Edition of the Dis- 
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trict of Columbia Code. Since the plaintiffs failed to com¬ 
ply with condition (a) of said section, they are not entitled 
to a transfer of their predecessor’s experience. 

Edward M Curran 
Justice 


June , 1947 

Seen: 

Mark P. Friedlander 
Attorney for Plaintiff 

123 Filed Jun 10 1947 




Final Judgment 

The above-entitled cause having come on to be heard on 
final hearing, and the cause having been argued by counsel 
for the parties and submitted on pleadings and argument; 
and 

The Court in compliance with Rule 52 of the Federal 
Rules of Civil Procedure, having made and entered its 
Findings of Fact and Conclusions of Law; now, therefore; 

It is by the Court, this 10 day of June, 1947, Adjudged, 
Ordered and Decreed: 

(1) That the complaint filed by the plaintiffs herein be 
dismissed, and 

(2) That the decision of the District Unemployment Com¬ 
pensation Board, appealed from, is hereby affirmed. 

Edward M Curran 
Justice 

Seen: 

Mark P. Friedlander 
Attorney for Plaintiff 

• ••••••••• 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

8 Mr. Friedlander: May we have the record pre¬ 
sented to the Court then ? 

The Court: What record? 

Mr. Friedlander: The record upon which they based 
their findings. 

Mr. Mackall: The opinion? 

Mr. Friedlander: No, not the opinion. 

The Court: You are the moving party. 

Mr. Friedlander: That is right, I am asking them to 
v produce their record. 

9 The Court: What record? 

Mr. Friedlander: Whatever they have. Do you 
have the record of the hearing? 

Mr. Mackall: We have merely the opinion which was 
written and delivered to them, a copy of it, which states the 
various bases for the Committee’s finding. 

Mr. Friedlander: You understand what I mean. When 
you have a hearing you have some sort of record, I presume. 
Mr. Mackall: No, there is no record pertaining to this. 
(Mr. Mackall hands the Court the copy of the opinion). 
The Court: In other words, this is the finding of the 
Board. 

Mr. Mackall: That is the finding of the Board, yes, sir, 
it states the evidence or states their view of it. 

Mr. Friedlander: But the record should show the evi¬ 
dence so that the court can see whether there was evidence 
to support what they said. That is your difficulty, and you 
say we are bound by the opinion of the Board if substan¬ 
tially supported by the evidence. Well, where is the evi¬ 
dence ? 

Mr. Mackall: It is listed right in the opinion there. 

• •••*•*#•* 

10 Mr. Friedlander: We then ask the representative 
of the Board who is here with the record to take the 
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stand and prove whether or not there is evidence to sup¬ 
port this finding. Is that this gentlemen? (indicating) 

Mr. Mackall: He is one of the attorneys. 

Mr. Friedlander: I understood from the pre-trial state¬ 
ment that you would have your records here available. May 
we have those records? 

Mr. Mackall: I have the whole file here. 

Mr. Friedlander: Of that file we then offer the report of 
an employee of the Board named Baxter as to a visit to the 
National Brick Company place on the 21st of October, which 
is in accordance with the findings, was predicated on the 
fact that there was no such visit. I call your attention to 
that part of the report. Your Honor will find in their find¬ 
ing they said if there had been notice they would have 
11 sent someone out to investigate. I am going to show 
from their record they did send somebody out. Your 
Honor will find that on page 4, the middle of the page. 

The Court: When w’as the report purported to be filed 
by Daley? There was also one prepared by Mr. Schnider, 
correct? 

Mr. Friedlander: National Brick and Supply Company, 
yes, sir, by Mr. Schnider. 

The Court: Will you tell me why question 4 was not an¬ 
swered, which is, “Has ownership of this business changed 
in any way during the calendar quarter?” 

Mr. Friedlander: By error. 

The Court: By error? 

Mr. Friedlander: Yes. Has your Honor seen the form— 

Mr. Mackall: There is nothing on the form to indicate 
they are supplying a report for a portion of the quarter 
and we considered it as an additional report. 

Mr. Friedlander: There was no evidence of that offered 
at the hearing, as I understand it. It has not been ex¬ 
plained at all, how you received those two reports. 

The Court: You explained that it was an error. 

Mr. Friedlander: I would like to produce a witness and 
have him testify as to the filing. 
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The Court: No, I do not see how you can do that. Here 
is the record. 

13 The Court: The only thing I can consider at this 
hearing is a judicial review of the finding of this 

Board. That is very clear to me, because, “the finding of 
the Board as to the facts, if supported by evidence in the 
absence of fraud is conclusive.” 

Now if you can point out to me, or show me that the 
finding of this Board was not justified by the evidence, or 
supported by the evidence, or if you can show me that 
there was fraud in the opinion— 

Mr. Friedlander: Well, what evidence does your Honor 
have before you? 

The Court: I have the finding. 

Mr. Friedlander: The findings are not evidence. The 
findings are the opinion of the Board, and to support the 
findings they have to show— 

The Court: I have nothing here. 

Mr. Friedlander: I don’t think so. I am prepared to go 
ahead and show you that the evidence is not as they indi¬ 
cate at that hearing, so that is why I say we have to have 
a trial de novo unless we have some sort of record. Now' 
this w'as prepared, as you will see, November 21st— 

The Court: Number 1, you are not going to have 

14 any trial de novo, I will give you an exception as to 
that. 

Number 2, you have got to show me—you are carrying 
the burden on this—you have got to show me that this find¬ 
ing of the Board is not supported by evidence. 

Mr. Friedlander: The ruling of the Court is that a trial 
de novo is out. 

The Court: Yes, and I have granted you an exception. 

Mr. Friedlander: May I ask the Court whether I am 
allowed to show that? 

The Court: How are you going to show it? 

Mr. Friedlander: I don’t know, Sir. That is the only 
way I know how. 
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The Court: All right. 

Mr. Friedlander: I will call Mr. Jerome P. Friedlander. 

**•##•••** 

Jerome P. Friedlander, 

• ***#•#*•# 

Direct Examination 

By Mr. Friedlander: 

Q. Your full name is what? A. Jerome P. Friedlander. 
Q. You are connected with the National Brick and 

15 Supply Company? A. Yes, sir. 

Q. In what capacity? A. Comptroller. 

**•##••••• 

Q. Now, at the hearing do you recall who was present? 
A. For the Unemployment Board, a Mr. Holden, a Mr. 
Looker and a Mr. Huntt, and then a little later Mr. Mackall 
came in, the attorney. 

Q. Was anyone else with you representing the 

16 National Brick and Supply Company? A. Our at¬ 
torney, Mark Friedlander. 

Q. That is myself? A. That is right. 

Q. At that time were you present when an affidavit was 
delivered to the Board made by Mr. Fred Schnider? A. 
I was. 

Mr. Mackall : We will admit that was the affidavit. 

By Mr. Friedlander: 

Q. All right. Were you present when any statement w T as 
made as to the necessity by anyone, the necessity of calling 
Mr. Schnider personally? A. Mr. Holden stated that it 
would not be necessary; that they had his affidavit, al¬ 
though you had offered to bring him. 

Q. Did Mr. Holden, the Chairman of the Board, make 
any statement as to any of the propositions which were re¬ 
quired to be proved, as to whether or not they had been 
proven? A. Yes, there were three factors; he said that he 


would receive the first two; that the only point involved was 
whether they had received the notice within the six months 
required 

##••#♦###• 

17 Q. At the hearing we gave them the affidavit and 
then I testified, did I not ? A. That is right. 

Q. And then Mr. Holden made his statement? A. That 
is right. 

Q. Did he make any request for additional evidence from 
you in any particular form at that time? A. He requested 
that we prove that we had that right and I presented him 
with the cards that they had sent us. 

Q. I show you these cards; are these the cards that you 
took in to him? A. That is right. 

Mr. Friedlander: They have been marked by the pre¬ 
trial court; the first card is notice of contribution rate for 
the year 1944 showing .001 rate for 1944, and the second is 
the rate for 1946, showing .005 for 1946. 

By Mr. Friedlander: 

Q. Now, could you find the card for the year in between, 
the 1945 card? A. No. 

Q. Now, you were not the auditor or Comptroller during 
the year 1943, were you? A. I was in the service at that 
time. 

Q. You returned from the service in 1946, and was 

18 employed? A. That is right. 

#•*•**•#•* 

Now, speaking of this letter Mr. Schnider wrote, were you 
able to locate any carbon copy of that letter? A. No, I was 
not. 

Q. Did you make a search? A. Yes, I found the 1943 files 
of correspondence were not there. 
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If) Cross Examination 

By Mr. Mackall: 

Q. Were you at any time told that the Board had 

20 no application or letter for a combination of the 
experience of the partnership and the corporation? 

• •*•••#••• 

By Mr. Mackall: 

Q. But at the hearing was any mention made of the fact 
that we had no copy of the letter which the affidavit you 
have previously referred to, mentioned? A. There was 
not. 

Q. You were told and Mr. Mark Friedlander was told 
that there was no such copy of letter in our files? A. And 
they gave us time to look for a copy. 

Q. I am talking about the Board files now, not your file. 
You were told they were not in the Board’s files? A. That 
is correct. 

Q. Were you asked whether there was such a copy of a 
letter in your files? A. That is correct. 

21 By Mr. Mackall: 

Q. Were you given an opportunity to search for such a 
letter? A. That is correct, I was. 

22 By Mr. Mackall: 

Q. Now you have testified that you seem to be 
2o very hazy on these details, yet you testified that Mr. 

Holden made a statement that the other two condi¬ 
tions of Section 3(c)(7) had been met. Are you hazy on 
that? A. That was at the beginning. There was a lot of 
conversation, some of it went over my head, to tell the 
truth. I remember him saying the first two points he ac¬ 
quiesced in, or words to that effect, and the only point in- 
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volved here—and these are his words as near as I can give 
them—is the fact that you have got to prove that you gave 
us notice within six months. That was at the hearing. 

Q. Now you say he acquiesced; did the other two mem¬ 
bers acquiesce too? A. I don’t recall that the other two 
members opened their mouths; Mr. Holden did all the talk¬ 
ing. 

Q. He did all the talking? A. Yes. 

Q. When he opened up the hearing did he go through 
our files and state what the picture was so far as our files 
were concerned; did he acquaint everybody on what facts 
t lie case went on, so far as the records of the Board showed? 
A. Well, his statement went along as I just said, that the 
only evidence, or the only thing involved were those three 
points. He brought out one point, did the predecessor busi¬ 
ness employ similar or substantially the same employees, 
and then the second one was about the business being 

24 the same identical type of business or operate simi¬ 
lar, and he stated he agreed we so operated. It was 

just a point that— 

Q. He did not discuss that with the other two members of 
the Committee? A. Well, no, sir; the other two just sat 
there. 

John A. Weil 

*##*'••**** 

Direct Examination 

By Mr. Friedlander: 

Q. Will you please state your full name? A. John A. 
Weil. 

25 Q. What is your connection? A. I am asistant at¬ 
torney for the Board. 

Q. In the finding made by Mr. Holden and his associates, 
which has been offered in evidence—I have no doubt you 
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have seen them in this ease—you have seen these findings, 
have you not ? A. Oh, yes. 

Q. In the finding on page 4, it reads as follows: 

“In pursuance of these provisions of law and the regula¬ 
tions (referring to item above) ‘The quarterly contribution 
report shall contain (1) the employer’s name’ ” 

As a matter of fact that regulation became effective the 
21st of November, 1943, after the difficulties here resulted? 

Mr. Mackall: I will admit that particular regulation— 
Mr. Friedlander: Was not in effect? 

26 Mr. Mackall: Was not in effect at that time. 

By Mr. Friedlander: 

Q. Well now, following that down: 

“In pursuance of these provisions of the law and the 
regulations, when the partnership, known as the National 
Brick and Supply Co., succeeded the National Brick Co. 
Inc. as an employing unit on July 19, 1943, this fact should 
have been noted in one or both of the above described quar¬ 
terly contribution reports in answer to question number 4 
in the face of the report. ’ ’ 

Now we are referring to these green papers, two returns, 
one of the National Brick Company, Inc., and one the Na¬ 
tional Brick and Supply Company, right? A. Yes, sir. 

Q. The one dated the 11th of October 1943, signed by 
Mr. Daley, for the National Brick Company, that is dated 
October 11, 1943, and one dated 10/29/43, October 29, 1943, 
signed by Fred Schnider, National Brick and Supply Com¬ 
pany, correct? A. Right. 

Q. When those two forms were mailed in or received by 
your Board, to whom would they go? A. Well, let’s see, 
this one was sent in by mail, so they would go to our mailing 
center. 
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Q. To whom would they ultimately be delivered for put¬ 
ting in the files? A. Ultimately for putting in-the 
27 files? 

Q. Yes. A. They would be delivered to the one in 
charge of the General Files. 

Q. All right. Now before that time through whose hands 
would they pass? A. Well, they would have to go the 
cashier; he looks them over to see whether they are com¬ 
pletely filled out. 

#***■###•** 

By Mr. Friedlander: 

Q. Now, when a question is not answered do you have 
any particular method of calling that fact to the attention 
of the person who has submitted the report? A: Well, that 
depends on a number of things. 

2S Q. What things? A. Well, it would depend on the 
nature of the incompletion. 

#*#*'**•*•• 

30 William C. Looker 

Direct Examination 

By Mr. Friedlander: 

Q. Will you please state your full name? A. William C. 
Looker. 

Q. You are a member of the Contribution Rate Review 
Committee? A. That is right. 

Q. Of the District of Columbia Unemployment Compen¬ 
sation Board? A. Yes, sir. 

Q. At the time of the hearing on the application of the 
National Brick and Supply Company? A. Yes, sir. 

###*■*•*••* 

31 Q. Will you examine that file and indicate to the 
Court what it is? A. I am familiar with these find¬ 
ings here. 
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Q. Are you familiar with the files? A. Some part of it, 
yes. 

Q. Was that file before you at the time you heard and 
considered the evidence in this case? A. I would say partly 
yes, and some were not. 

Q. Now, Mr. Looker, were there any minutes made of the 
proceedings before the Board? 

««*••••••• 

A. No, sir. 

Q. Were any records of the proceedings made? A. I 
would say that Mr. Holden, the Chairman of the Rate Re¬ 
view Committee, made certain records, yes, sir. 

Q. Where are those notes? 

#**#••*##« 

32 A. I don’t know. 

Q. You have never offered them to your counsel 
for submission to the Court? A. I have not. 

Q. Now, I show you two cards which have been marked 
before the pre trial by the judge—I notice they are not 
marked as exhibits, so may I mark them now so that you 
will know. 

(The cards in question were marked plaintiffs’ exhibits 
1 and 2 for identification.) 

Q. I show you these two cards and ask you what they are? 
A. They are notices of contribution rates sent to the em¬ 
ployer. 

Q. And were they notices sent out by your Board? A. 
That is correct. 

Q. One showing a rate for the year 1944 and one showing 
the rate for the year, 1946, is that correct? A. 1944 and 
1946, yes, sir. 

• •#••••••• 

Q. They set the contribution rate for 1944 and 
1946, did they not? A. That is right. 


33 
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Q. What was the contribution rate during 1945, for 1945? 
A. For the year 1945? 

Q. From your record? A. I could not tell you from this 
record. 

***•*•*#•# 

Q. I ask you, Sir, -whether or not you were familiar at 
the time of the hearing wdth Regulation 8-A; that is the 
regulation which was included in the opinion—in your opin¬ 
ion on page 4? 

Mr. Mackall: I think we are wasting time over that reg¬ 
ulation ; we concede that the regulation was not in effect at 
that time. 

*****•*•## 

37 The Court: What has this regulation got to do 
with that? 

Mr. Friedlander: In other words, when was this regula¬ 
tion called to the attention of the Board, and when did 
they consider it? 

The Court: Suppose it was not before them? 

Mr. Friedlander: Then there is a very important point, 
of course, it is the regulation which requires the answer to 
that question. 

The Court: And when they sent out the questionnaire, 
they just put it in there, making the inquiry, what differ¬ 
ence would it make? 

Mr. Mackall: At that time we had a regulation which 
provided for filling out and answering the reports and sub¬ 
mitting them, which substantially took the place of the 
other regulation. 

Mr. Friedlander: I understand your position to be that 
the only evidence in this case, you will notice was the testi¬ 
mony of Mr. Schnider as to sending that letter. Now they 
say that letter would not matter in sum and substance, be¬ 
cause you did not answer that question. Now are they re¬ 
lying on this regulation? That goes to the very considera¬ 
tion of the case. 
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Mr. Mackall: We have got another regulation 

38 that precedes it—it is right here—it requires the 
same thing; it requires an answer and the informa¬ 
tion requested by the Board—the information requested 
by the Board under the authority of this section shall be 
furnished with reasonable dispatch. The reports required 
by this regulation shall be filed upon appropriate forms sup¬ 
plied by the Board for such purpose; they should be filed 
within the time prescribed in such regulation and shall 
contain the information requested on such forms. 

«**•#••••• 

39 By Mr. Friedlander: 

Q. Mr. Looker, did you in considering this case, consider 
that regulation which appeared on page 4? A. I frankly 
do not recall whether that was taken into consideration or 
not. 

Q. I now read on that page you say this: 

“In pursuance of these provisions of the law and the 
regulations, when the partnership, known as the National 
Brick and Supply Co., succeeded the National Brick Co., 
Inc. as an employing unit on July 19, 1943, this fact should 
have been noted in one or both of the above described 
quarterly reports in answer to question number 4 in the 
face of the report” 

You read that? A. Yes. 

Q. Now, does that refresh your recollection as to whether 
or not you considered that regulation? 

The Court: That w^ould be so, if you did not have any 
regulation. 

Mr. Friedlander: Sir? 

The Court: The same result would attach, even 

40 if you did not have the regulation, wouldn’t it? 

What we want to find out is whether there -was any 

change. 

Mr. Friedlander: That is right. 
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The Court: Even your evidence in the form of an affi¬ 
davit that you mailed a letter notifying them of the change. 
Mr. Friedlander: That is right. 

The Court: And the Board had no discussion whatso¬ 
ever— 

Mr. Friedlander: They have not found it. 

The Court: They have not found it in their files, or even 
a copy of it? 

Mr. Friedlander: That is right. 

********** 

41 By Mr. Friedlander: 

Q. Now you say in your findings: 

“Had this been done or had some letter or memorandum 
been attached to either of these reports, the Board, follow¬ 
ing its long established practice in such matters, would 
have promptly communicated with the National Brick Co., 
Inc. and its successor or else it would have dispatched an 
agent of its Field Department to interview the proper 
agents of these two employing units for the purpose of 
obtaining a new employer registration card and also to 
extend to the successor the opportunity to file a request for 
a combined experience contribution rate on a form provided 
for that purpose.” 

That is a correct statement of your practice? A. Yes. 

Q. Will you look in the files and tell me whether or not 
Mr. Baxter, one of your agents, was dispatched to the Na¬ 
tional Brick Company’s place of business in Terra Cotta, 
in October, 1943? 

«**•*•*••• 

A. Yes, sir. 

Q. Does that show the date Mr. Baxter went to 

42 the National Brick Company? A. It does, yes, sir. 

Q. What date was that? A. October 21, 1943. 

Q. And he made a report on the strength of that, in Octo¬ 
ber? A. That is right. 
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Q. At that time did he show who he spoke to? A. I am 
looking for it; I don’t recall the file. I think he was sup¬ 
posed to make a report. I have not seen it since that time— 
yes, sir. 

Q. To whom did he speak, does it show? A. Questions 
asked, name and title of person interviewed it was left 
blank. 

43 The Court: What is an analysis sheet? 

The Witness: The rule is, your Honor, before the Em¬ 
ploy of the Field Department goes out to contact any em¬ 
ployer who is not delinquent, to make an analysis of the 
complete account, so when he makes that call and any delin¬ 
quency appears in the employer’s account, he brings them 
up current at that time, and goes back on some subsequent 
date. That is the yellow form. 

The Court: I think you have it attached there. 

The Witness: That yellow sheet, yes, sir. 

The Court: He went out and there was a delinquency, is 
that right? 

The Witness: Yes, sir. 

By Mr. Friedlander: 

Q. Do you have there the report from Mr. Daley which 
was filed in the case; do you have a copy of the report of 
Mr. Daley of the National Brick Company, filed for the 
quarter ending September, 1943? A. Yes, sir. 

Q. And that was in the possession of Baxter, was it not, 
when he went out to the National Brick Company? A. I 
could not tell you, off hand. 

44 Q. Didn’t he claim a delinquency on that very re¬ 
turn? A. I would have to see his report—no, sir. 

Q. He did not claim the report of September 1943 showed 
a delinquency? A. No, sir. 

Q. Do you have a record of a 23 cent collection from 
Daley? A. September, 1943? 
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Q. Yes. A. Contribution due for quarter of Septem¬ 
ber, 1943, that is right. 

Q. That is right, isn’t it? A. That is right. 

Q. Now when he went out there he had to collect on that 
very return which Daley made for five employees, and 
which I will ask the reporter to mark plaintiffs’ number 4 
for identification. 

(The document in question was marked plaintiffs’ exhibit 
4 for identification) 

Q. Now at that time, and in any claim for delinquency, 
be would make a full and complete analysis of the account, 
would he not? A. He does not make the analysis. 

Q. He would discuss it with the man he was col- 

45 lecting from, wouldn’t he? A. Not necessarily, no. 

Q. He would just go out there and say “You owe 
me 23 cents”? A. He went out apparently on the basis of 
this delinquency to collect it. 

Q. The point involving the notation to this one return 
you had up before you when you decided this case ? A. This 
is March, ’42, not ’43. 

Q. That is the date, then there is 23 cents, which he col¬ 
lected for that quarterly account? 

By Mr. Friedlander: 

Q. You also had for the same quarterly period a return 
of the National Brick and Supply Company, did you not? 
A. That is right. 

Q. They were both for the same quarterly period, two 
different names signed by two different people, right? A. 
That is right. 

46 Q. What was the testimony upon which you came 
to any conclusion you reached with respect to those 

two returns that were made for the same quarter? A. 
They are apparent in our finding there. 
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Q. Do you have that summary with you? A. No, sir. 

Q. You have no minutes and no summary? A. We are 
having these hearings all the time. 

Q. How many do you have a week or a month? A. It 
depends on the period of time. At that time I would say 
we had approximately three or four a week—maybe 

47 not that much. 

Q. I ask you to look at plaintiffs’ number 4 and 
plaintiffs’ number 5, these were before you at the hearing, 
were they not? A. Yes, sir . 

Q. You say one was the return for the National Brick 
Company and one was the return for the National Brick 
and Supply Company? A. Yes. 

Q. Now, there was some memorandum in some file that 
some young lady made some entry? 

Mr. Friedlander*. I will ask the reporter to mark this 
document plaintiffs’ exhibit 6 for identification. 

(The document referred to was marked plaintiffs’ ex¬ 
hibit 6 for identification.) 

Mr. Friedlander: “Unemployment Compensation Board. 
To Employer Registration Unit. 

From Experience Rating Section 
Subject: Change of information. 32-0014. 

This account should be out of business 7/18/43, (See new 
18, not yet on form 239-Account # 32-002 5) to new account 
32-0025. 32-0025 is then out of business 1/31/46 to 32- 
0024.” 

48 By Mr. Friedlander: 

Q. Does it show who made it? A. It shows “M.P.K.” 

Q. Who would that be? 

Mr. Mackall: Miss Kreller, I think. 

By Mr. Friedlander: 

Q. Did you consider that in reaching your decision? A. 
I don’t recall 
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Q. You don’t recall seeing that at all? A. No, sir. 

Q. Will you look at this; that is one of your regular cards, 
is it not? A. Right. 

49 Q. A lot of questions not answered, are there not ? 
A. Yes. 

Q. In other words, it reads: 

“Employer Census Card 325-0014; that is the account 
number, right? A. That is the classification—the account 
number is here (indicating). 

Q. That is some kind of a code then of the Unemploy¬ 
ment Compensation Board? A. That is right. 

Q. “National Brick Company, Inc.” in red and the “Co. 
Inc.” scratched out and “& Supply Co.” written in in black, 
same address? A. Yes. 

Q. Then you got notice of the number of employees and 
under “What is the exact nature of your business” you got 
“mfg. brick”. Mailing address: “National Brick & Sup¬ 
ply Co. 701 North Wayne St., Arlington, Va.” A. Yes. 

Q. And on the other side you have some memorandum 
made in hand writing without date, apparently in 1943? A. 
Yes. 

Q. Now, who authorized the back of that card, “Trade 
name changed per 9/43”; what is the information you got 
in September 1943 or thereabouts, that caused you 

50 to make any entry on that card? 

The Witness: That information was made on the 
strength of the information contained in the report. 

Q. What report? A. September, 1943. 

Q. Where is that report that was made in September, 
1943? A. The report for the quarter ending September, 
1943, isn’t it? 

Q. Isn’t there a memorandum indicating that it was made 
as of that date? A. September, 1943— 

Q. Or does it indicate it was made later? A. It was made 
later. Made November 13, 1943, on the basis— 
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Q. In other words, when you got plaintiffs’ number 5, 
that is the return of the National Brick and Supply Com¬ 
pany, some young lady in your office made an entry on the 
back of this card? A. That is right. 

Q. Now, did she testify at the hearing? A. No. 
*•##••*••• 

51 Q. What information did you obtain from Mr. 

Baxter when he returned from his trip to the yard in 
November about that? A. Mr. Baxter? 

Q. Yes, he is your agent that went out to the yard to col¬ 
lect the 23 cents, what report did he make? A. He said he 
collected the delinquency contribution interest for March 
31, 1942, $11.12; and 23 cents contribution due for 1943, 3rd 
quarter, 1943. 

Q. Did he report, did you inquire of him in your hearing 
as to what he had been told about the new company and 
the old company? A. I believe he was called into the hear¬ 
ing, what his testimony was at that time, I don’t remember. 

Q. Where are the minutes of that testimony? A. I have 
none. 

53 Q. Now, what information did you ever give to 
the National Brick and Supply Company that that 

contribution rate was not the result of any application 
they had made for their predecessor’s rate? A. Nothing 
on this particular card. 

Q. And the first information they ever received from 
you that there was some difficulty about this transfer of the 
rate was in 1946, almost three years after the first return? 
A. That is not unusual. 

***#•••••• 

Q. You knew the National Brick Company was a 

54 corporation, did you not? A. Yes, sir. 

Q. Will you look at the return for the December 
quarter, 1943, look how it was returned and who signed it? 
A. Signed “Fred Schnider, partner”. 

Q. The receipt of that form, signed “Fred Schnider, part¬ 
ner” meant nothing to you? A. No, we have— 
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Q. Do you understand the difference between a corpora¬ 
tion and a partnership? A. Yes. 

Q. You do not have a partnership in a corporation? A. 
No. 

Q. What letter did you write to Schnider or the National 
Brick and Supply Company after receipt of that return, if 
any? A. I can only look through here, I am not familiar 
with that, it is not in my department. The first letter that 
refers to that particular statement was July 11, 1946, writ¬ 
ten by Mr. Huntt of the Field Department. 

• **#••**•• 

56 Q. That is the notice of contribution rate that you 
sent out to the National Brick and Supply Company 
for 1946? A. Right. 

Q. What was that rate? A. l/10th of one per cent. 

*#«*#*#**# 

58 By Mr. Friedlander: 

( c ). Now what evidence was submitted to you upon which 
you reached your decision that the sending out of these 
cards meant nothing? A. Meant nothing? 

Q. Yes. A. I did not say that. 

Q. What action did you reach, if you will look at the opin¬ 
ion, as to the fact that your Board had sent out cards each 
year indicating a favorable rate? A. Nothing. 

##•#••#«•* 

59 Q. What did you think they meant, in your deci¬ 
sion? A. I don’t think they considered them. 

Q. You did not consider them at all? A. I don’t see why 
we should. 

*####•#••• 

60 By Mr. Friedlander: 

Q. Did the Board in making its decision consider 

61 these cards? A. I would say not, no. 
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Q. They gave no consideration to them at all? A. No. 

Q. They thought that was unimportant? A. (No audible 
answer). 

Q. Can you tell me what Mr. Holden said with respect 
to those cards? A. I don’t recall. 

Q. You don’t recall? A. No, sir. 

Q. I call your attention in the decision to the statement 
concerning Mr. Schnider’s affidavit in which you say: 

“Mr. Schnider’s affidavit is contradicted—I am reading 
from page 4—by the fact that this Board continued to 
handle the employer account under the same employer num¬ 
ber long after the said date, whereas if it had been informed 
of a change, it would have assigned a new employer number 
to the successor employing unit—a procedure which is in¬ 
variably followed as soon as the pertinent information is 
obtained.” 

62 Did you read that file over? A. Yes, sir. 

Q. What evidence was offered that I might have 
had an opportunity to cross examine at the hearing with 
respect to that? A. I believe an inspection of the form 
3 is— 

Q. What evidence was offered at the time outside of any 
form; did any body testify about it, that was the practice 
and procedure, while I was there? A. Yes, I am pretty 
sure they did. 

Q. Who did? A. I don’t recall now, but it is the right 
procedure. 

Q. Who testified you say you don’t recall? A. No. 

Q. Will you see and try to tell us? A. Let’s go over the 
hearing, who was there. 

Q. Who was present at any time during the hearing, Mr. 
Holden and yourself—that is the record, is it? A. Yes. 

Q. Mr. Huntt? A. Huntt. 

Q. The gentleman sitting here, the attorney, right? A. 
Mackall. 

Q. Jerome Friedlander? A. That is right. 

63 Q. Myself? A. Bight. 
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Q. Who else? A. Mr. Baxter was brought in. 

Q. Mr. Baxter was brought in and he testified? A. I 
don’t recall; he was there. I am reasonably sure he was. 

Q. Will you think again? A. I still think he was; I may 
be wrong. 

Q. What did he testify about? A. The fact that he went 
out and contacted the employer and collected some delin¬ 
quent contributions. 

Q. Mr. Looker, you know that did not take place, don’t 
you ? A. I said I may be mistaken. I am under the impres¬ 
sion he was called in on that. 

Mr. Friedlander: Again I volunteer he was not. 

Mr. Mackall: I frankly have no recollection; I don’t 
think it is important. I think we are wasting a lot of time. 

By Mr. Friedlander: 

Q. Did he testify as to that point I just discussed that 
is contained on page 4, about Mr. Schnider’s affidavit? A. 
No, he would have nothing to do with that. 

#**##**•** 

66 The Court: Well, did you have a hearing over 
there? You sat on the Board? 

The Witness: Yes, sir. 

The Court: What kind of a hearing? 

The Witness: A very informal hearing, Sir. I would 
say both sides have a chance to present their evidence and 
testimony and bring in any witnesses or any papers they 
■want to submit as evidence. 

The Court: What evidence was presented to you? 

The Witness: Just the records in this particular folder, 
your Honor, I would say. In other words, we keep 

67 everything together so far as experience rating is 
concerned, together in one jacket. 

The Court: Is that what you call a hearing? 

The Witness: Yes, sir. 

The Court: All right. 
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By Mr. Friedlander: 

*•****###** 

68 Q. Did anybody say anything to me at the time 
that I was acting on behalf of this company, that you 

were going to disregard the affidavit for any reason? A. 
Yes, I recall that there was going to be some additional evi¬ 
dence submitted to us. In other words, a certain letter 
was going to be searched for and submitted to us. 
****•*#•#* 

69 Q. Weren’t we seeking to find out whether or not 
you had made a mistake or we had made a mistake? 

A. Yes. 

Q. What effort did you make to find out what mistake 
you had made in the way of lost papers? A. I personally 
went out to the General Files and made a very thorough 
search myself to see if I could find any such papers. 

Q. And you did not find the record disclosed those cards ? 
A. I don’t remember those cards. 

Q. You did not consider them in your decision? A. They 
would not have anything to do with it. 

Q. Do you recall that I offered to produced Mr. Schnider 
personally at the hearing and let him testify; you remember 
that? A. Yes. 

**•#••#*#* 

72 Cross Examination 
By Mr. Mackall: 

Q. Mr. Looker, what is your assignment over at the 
Board other than as a member of the Contribution Rate 
Review Committee? A. Do you mean the work I do? 

Q. Yes, sir. A. In charge of the Contribution Depart¬ 
ment; in charge of the General Files; they are the two 
main functions. 

Q. Are you in charge of the General Files? A. Yes, sir. 
Q. Now, in connection with this hearing, did there come 
a time when you searched the records in the General Files? 

• *••*••••• 
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73 Mr. Maekall: No, I said, did there come a time 
when you searched the files to locate the alleged 

letter? 

The Witness: There did. 

By Mr. Maekall: 

Q. Did you find that letter ? A. I did not find that letter. 
Q. When did you search the files of the Board for that 
letter? A. The first time I recall seeing it was at the Con¬ 
tribution Rate Review hearing. 

Q. When at the hearing; were you asked at that time to 
search the files; was that during the hearing? A. During 
the hearing, if I remember correctly, I was asked to 

74 search the General Files for that particular letter, 
which I did not find. 

Q. Did Mr. Friedlander request permission to search the 
files with you? A. No. 

Q. Or have them searched in his presence? A. No, sir. 

«*•*#•#### 

By Mr. Maekall: 

Q. What is the practice of the Board as—first as to the 
practice so far as employers are concerned? A. The em¬ 
ployers are registered with the Board and are assigned an 
employer identification number; the first two digits pertain 
to the industrial classification number, and the last four are 
the account number of the Board. 
#**•••*•** 

77 By Mr. Maekall: 

Q. W T hy were two reports filed for that quarter; can you 
say which report it came from? A. One report sent in 
under the name of National Brick Company, Inc., Terra 
Cotta, D. C., account number 32-0014; another one came in 
National Brick and Supply Co. That National Brick and 
Supply and Co. went out into the trade, which is part of 
the form, but actually read “National Brick Co. Inc.” The 
account number remained the same, 32-0014, and that is 



34 


the report from which our information has been trans¬ 
ferred to the reverse side of the employer’s registration 
card. 

Q. Frequently do two reports come in for a single em¬ 
ployer during any quarter? A. Well, very seldom. 

78 Q. Does that happen occasionally? A. It hap¬ 
pens occasionally, yes. We call them, as a rule, addi¬ 
tional reports. Some employer will file a regular report 
and may have left out some vital information and he will 
file what we call a supplemental or additional report for 
the same quarter. 

Q. How many employees are reported on the report filed 
by the National Brick Company, Inc. for that quarter? A. 
Five. 

Q. Five employees? A. Right. 

Q. Would that be treated as an additional report? A. 
Not so marked, no. 

Q. Not so marked. Is there anything on the face of that 
report to show that that company went out of business dur¬ 
ing that quarter? A. No, sir. 

Q. Does the Board have a regulation requiring the em¬ 
ployer who goes out of business to endorse such statement 
on the report? A. The regulation has been offered and 
read into evidence. The one that was then in force 
was this: 

“Whenever any business changes hands during the quar¬ 
ter each employer must file a return for the portion of 
the quarter in which he operated such business.” 

79 That has been offered in evidence. 

Q. That is merely a portion of that regulation. 
That regulation, the first part of it, reads this way: 

“All employees, who have once been subject to the Act, 
must file reports for all quarters, whether they have em¬ 
ployees or not, until they have filed a report stating that 
they are ‘out of business’. Any employer, thus required 
to file a report, who has no employees, during a quarter, 
must file a return for such quarter, upon the form normally 
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used by him stating plainly on the face of such return, that 
he has ‘no employees’.” 

“Any employer who goes out of business whether such 
cessation is due to the termination of his business or be¬ 
cause he ceases to do business within the District of Colum¬ 
bia, must file a report for the quarter in which such cessa¬ 
tion occurred, upon the form used by him, stating plainly 
on the face thereof that he is ‘out of business.’ ” 

Mr. Friedlander: And then the next paragraph on that 
loose card. 

Mr. Mackall: 

“Whenever any business changes hands during a quar¬ 
ter, each employee must file returns for the portion of the 
quarter in which he operated such business.” 

• •••••#*#* 

80 By Mr. Mackall: 

Q. Now you have the returns of both the National Brick 
and Supply Company and National Brick Company for the 
quarter ending the third quarter of 1943*? A. Yes, sir. 

Q. Do either of those returns purport to be a return for 
less than a portion (sic) of that quarter? A. They do not. 

Q. I have here the report filed by the National 
SI Brick and Supply Company for the fourth quarter 

of 1943— 

Mr. Friedlander: I have used that. I think that has 
been marked by the pre trial judge. I think I used it. 

By Mr. Mackall: 

Q. I ask you what reference is made thereon to the $3,000 
limitation in our act? A. In item number 8 and again in 
item number 7, which is: 

‘ * Total of all payments this quarter for employment per¬ 
formed during calendar year” 

Item number 8: 

“Amount included in item 7, which is in excess of the 
$3,000 limitation” 

and in that column I observe the figure $540.12. 
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Q. Now, look at that report— 

Mr. Friedlander: I am sorry, I did not understand what 
he said. 

The Witness: Item number 8: 

“Amount included in item 7, which is in excess of the 
$3,000 limitation.” 

Item number 7: 

“Total of all payments for this quarter for employment 
performed during the current calendar year” 
which is in excess of the $3,000 limitation, and $540.12 is 
the figure inserted there. 

82 By Mr. Mackall: 

Q. Now, examine this report and the report for the third 
quarter filed by the National Brick and Supply Company, 
can you analyze those two reports and see whether any 
credit was taken for the previous employer’s payments to 
those employees, or whether that is based solely upon wages 
paid by the National Brick and Supply Company? A. This 
was during the fourth quarter of 1943, there is a notation 
under “Remarks” to the effect that Lawrence E. Franken- 
field’s earnings in excess of $3,000 in the amount of $540.12, 
and on the wage report attached to the contribution report 
they had opposite the name of Mr. Lawrence E. Franken- 
field the sum of $707.25, -which has a circle around it and 
the amount of $167.13 put in place. That was done because 
we found out that Mr. Frankenfield, which they mentioned 
on the front page, had been reported for the full amount 
rather than his comparable amount. 

Mr. Friedlander: What was his answer to that question; 
I did not understand it. 

Mr. Mackall: What I am trying to bring out, the third 
quarter report filed by the National Brick and Supply Com¬ 
pany for the fourth quarter report which the witness has 
in his hand there, indicates that that company had paid 
Mr. Frankenfield in excess of the $3,000 during those two 
quarters— 

The Witness: No, it would not. 
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83 By Mr. Mackall: 

Q. Then any excess would have to be taken from the re¬ 
ports of the National Brick Company! A. That is right. 

Mr. Friedlander: In other words, I understand you to 
say that the copartnership never took credit for the pay¬ 
ment made in behalf of Frankenfield? 

The Witness: They did take credit for it. 

Redirect Examination 

By Mr. Friedlander: 

Q. Do you know when Frankenfield first appeared on the 
list of employees! A. He appeared in the report for the 
quarter ending September 30, 1943. 

Q. Did he ever appear in Daley’s report for the corpora¬ 
tion! A. I do not have that report here, so I could not 
answer that. 

Q. You have the third quarter report? A. That is right. 
Q. Are you looking at the report made by the National 
Brick Company for the quarter ending September 30,1943? 
A. National Brick Company I have in here, yes. 

Q. Do you see Frankenfield’s name on that return? A. 
No, sir. 

S4 Q. In other words, the first time Frankenfield’s 
name appeared on the employees’ list was after the 
partnership took over? A. That was on the report of the 
National Brick and Supply Company for the third quarter? 
Q. Yes. A. That is right. 

Q. Your conclusion that the National Brick and Supply 
Company had taken credit for payments made on behalf of 
Frankenfield was erroneous, was it not? A. The report 
itself for the fourth quarter reflects that. 

**•#•**«*• 

86 Q. Now, will you look at the notation or memo¬ 
randum “trade name changed”—I think it appears 
on the card you have there, and give us the name, if you 
will of the young lady or man who made that entry? A. 
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The notation was made by a person whose initials are 
“D. 0.” 

Q. Do you know who that might be? A. I don’t recall; 
we have so many people in that section. 

#•#*«•*••« 

By Mr. Friedlander: 

Q. Isn’t that Dorothy W. Olkiewicz? A. That is the 
clerk. 

Q. Now, when did you have a talk with her, either 

87 at the hearing, before the hearing, or since the hear¬ 
ing, concerning her reasons for making that nota¬ 
tion? A. When did I ever consult with her? 

Q. Yes. A. Never have. 

Q. You testified as to the reason why that entry ap¬ 
peared, and from what source it was obtained. Now, have 
you ever interviewed her or has she ever appeared as a 
witness at any hearing, so as to really determine why she 
made that entry? A. Not to my knowledge, no, sir. 

Q. And nobody, so far as you know in vour Board, ever 
had occasion to hear her testify as to the reason for that 
change? A. No, sir. 

Q. I will ask you the direct question now: Isn’t it a fact 
that file was not offered in evidence at the hearing? A. I 
don’t recall it. 

ft*######** 

88 Recross Examination 

By Mr. Mackall: 

Q. Was Miss Dorothy Olkiewicz available at the hear¬ 
ing? A. I am under the impression she was no longer 
connected with the Board. 

Q. No longer with the Board? A. No longer with the 
Board. 

Q. You don’t know where she resides? A. I have no idea. 
Q. I do have one question. Will you look at your returns 
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for 1943, September, 1943; do you have them before you? 
A. Yes, sir. 

Q. They both come out on the Addressograph Machine, 
so far as the original name and number is concerned, do 
they not? A. That is correct. 

Further Redirect Examination 

By Mr. Friedlander: 

Q. You recall you told us how you sent out the original 
copy on the addressograph form to each taxpayer? A. 
That is right. 

Q. Do you know from what source—I will withdraw that. 
Isn’t this a copy of the form of return for the same 
quarter, which also contains the addressograph—I want to 
show you a third copy on which the addressograph ap¬ 
pears, the name, “National Brick Company” stricken out 
on the typewriter, and the number changed? A. 
S9 Yes. 

Q. Now, can you account for the fact that there 
is right before your eyes three forms of addressograph and 
you only sent two out? Can you account for that, Sir? A. 
No, sir; that is not under my jurisdiction at all; I could 
not do that. 

Fred Schnider 

*•*••••••• 

90 Direct Examination 

By Mr. Friedlander : 

Q. Please state your full name? A. Fred Schnider. 

Q. You are one of the partners of the National Brick 
and Supply Company, and were in 1943? A. That is right. 

Mr. Mackall: Your Honor, Mr. Schnider was not present 
at the hearing. I don’t see, as we are not going into this 
case de novo —I hardly see what light he can throw on the 
testimony that was adduced at the hearing. 
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The Court: Well, I don’t know. I will hear the testi¬ 
mony. 

By Mr. Friedlander : 

Q. I think you have answered the question that you were ? 
A. Yes, sir. 

*••*••**** 

By Mr. Friedlander: 

Q. Did you or did you not prepare a letter addressed to 
the District Unemployment Compensation Board ad- 

91 vising them of your partnership’s acquisition of the 
brick plant at Terra Cotta, and requesting your 

predecessor’s rate of unemployment compensation? 

Mr. Mackall: I object to that. 

The Court: Well, was that before the Board? 

Mr. Friedlander: No, it was in the form of an affidavit. 
The Court: I say, the information was before the Board ? 
Mr. Friedlander: Yes, the information concerning that 
was in the form of an affidavit from Mr. Schnider, which 
would be the same as the testimony. 

The Court: I can just read the affidavit? 

Mr. Friedlander: Yes. 

The Court: I will sustain the objection. 
*••**•••## 

Hiram C. Holden 

92 Direct Examination 

By Mr. Mackall: 

Q. Please state your full name and position with the 
Board? A. I am Hiram C. Holden, Field Examiner of the 
District Unemployment Compensation Board. 

Q. Do you have any special assignment in connection 
with contribution rate cases? A. I am also Chairman of 
the Contribution Rate Review Committee 'which conducts 
hearings in disputed rate cases. 
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Q. And did the case of the National Brick and Supply 
Company come to your committee for a hearing 1 ? A. Yes, 
it did. 

Q. What was the first step you took in connection with 
that case? A. Well, the first step that I took was to notify 
the National Company, the name was National Brick and 
Supply Company that there -would be a hearing in their ap¬ 
plication. That notice went out ten days ahead of the 
scheduled date of the hearing. 
#•###*♦♦#• 

93 Q. Well, could you tell me the length of time that 
elapsed between the hearing and the opinion? A. 
The hearing was on October 18th, which was on a Friday, 
1946, and the final decision of the Committee on, I believe 
it was, November 21. 

Q. Was that an unusual length of time? A. It was an 
unusual length of time, a month’s spread; a little over a 
month. 

Q. Why was that; what caused that unusual length of 
time? A. Well, when the hearing was concluded, the Com¬ 
mittee was not satisfied with the sufficiency of the evidence; 
they were a little skeptical of the affidavit of Mr. Schnider, 
not because they doubted Mr. Schnider’s word, but because 
it was an affidavit made in October, I believe, 1946, con¬ 
cerning a matter which he alleged occurred about three 
years before, and so, after the hearing w-as over I told Mr. 
J. P. Friedlander, who was Comptroller of the Company, 
to see if he could not find the files of correspondence of 
those companies for the year 1943. He told me that they 
had been displaced, and he did not know whether he could 
find them or not, and if I would give him a little time he 
would look for them. So I said, “All right, take a week 
and then report back and let me know if you find them.” 
The following week— 

«•••••*••# 

95 Q. During the hearing did you request any mem¬ 
ber of the Contribution Rate Review Committee to 
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search the records of the Board in an effort to find the 
letter referred to in the affidavit? A. I did. 

Q. Was that done? A. That was done by Mr. Looker, 
Chief of the Employer Records Section, I believe you call it. 

###••*#* # * 

Q. Was there any request made at that time by the plain¬ 
tiffs that they be allowed to search the files with Mr. 
Looker? A. Not that I recall. 

56 Q. Did at any time the plaintiffs request that a 
transcript be made of the hearing? A. No. 

Q. Or a record kept? A. No. 

«**••*** • * 

Cross Examination 

By Mr. Friedlander: 

Q. Mr. Holden, you are Chairman of this Board? A. The 
Committee, yes, sir. 

Q. And you conduct the hearings as a sort of presiding 
judge? A. That is so. 

#**•*#*• mm 

Isn’t it a fact that I suggested that I produce Mr. Fred 

Schnider to testify personally before your Board so that 
you might judge his credibility in lieu of the affidavit which 
I then had in my possession ? A. I don’t recall your doing 
that, but I do recall you said he was in Florida and that 
it w T ould be somewhat inconvenient for him to be 
97 there; you said that, or Mr. J. P. Friedlander. 

Q. And do you have any memorandum or notes of 
this hearing? A. No, I recall that very well. 

Q. You don’t recall my saying to you, “We can have Mr. 
Schnider here almost immediately if this affidavit”— A. 
You may have said it; I don’t recall it. 
*#•••*«• • * 

Q. You made notes, did you not, of this hearing, 
of things you heard? A. I made a few T notes. 


98 
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Q. Where are those notes? A. They should be in one of 
the files. 

99 Mr. Friedlander: Have you those notes? 

Mr. Mackall: Not unless they are in that folder. 

The Witness: Just very brief notes. 

By Mr. Friedlander: 

Q. I want to ask you, you came across a paper in the 
files, did you not, which indicated some notation had been 
made by a young lady named Olkiewicz on the back show¬ 
ing somebody had told her that they were going to change 
the trade name? You came across that slip, did you not? 

A. That may have been on the back of the registration card, 
the employer’s registration card; I don’t know. 

Q. I will show it to you. I am showing the witness 
plaintiffs’ number 6, and point to the note -written on the 
back, dated November 13, 1943, and I ask you whether or 
not you investigated to determine from vrhat source the 
original information came which predicated that memoran¬ 
dum on the back? A. No, I did not investigate. 

Q. You were, among certain subjects, to find out whether 
these people had actually applied for a predecessor rate, 
were you not? A. This only refers to a change of trade 
name; that has nothing to do with the application for a 
combined rate. 

Q. Mr. Holden, as Chairman of that Board conducting 
the hearing, you were interested in ascertaining the 

100 facts, were you not? A. To the best of my ability. 

Q. Yes, and there came to your attention, did there 
not, a memorandum in the handwriting of one of your em¬ 
ployees, w*hich indicated she had obtained some informa¬ 
tion somewhere about this matter. Did you talk to her 
about that and ask her -what paper she had in her hand 
when she made that entry? A. No, change in trade name 
was immaterial to the controversy. 

Q. How do you know without examining the evidence. 
Ho-w do you know that girl did not make a mistake in writ¬ 
ing that down? A. She might have made a mistake. 
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Q. Did you try to find the original paper from which she 
made that entry? A. We searched the files in this account 
to find anything we could on it. 

Q. Did you ask that girl what paper she had in her pos¬ 
session when she made that entry? A. What girl are you 
referring to? 

Q. The one that made that entry by the name of Dorothy 
Olkiewicz; she was an employee at that time and the name 
was given to me by your counsel. A. I did not talk to Miss 
Olkiewicz if she was there at the time; I don’t know whether 
she was there or not. 

Q. There was a man named Baxter, who is still 

101 employed in your outfit, who made a visit to the Na¬ 
tional Brick and Supply Company in October of 1943, 

as your records show. Did you ever call him in and take 
his testimony as to what he found out when he went there? 
A. Not as I recall. 

Q. Did you ever at any time in that hearing offer the file 
as evidence and part of the proceeding? A. That file was 
right in front of me. 

Q. Did you offer it in evidence ? A. I was not supposed 
to offer anything in evidence. 

Q. Did Mr. Mackall, counsel for the Board, offer that file 
in evidence? A. I don’t recall that he did, but the records 
of the Board, of course, constitute a part of the record of 
the company, the record of the employer’s account. You 
had the right to examine it fully if you wanted to. 

Q. You say I had a right to examine that. You are fa¬ 
miliar with the regulation, are you not, as to your hearings? 
Are you familiar with the regulation? A. I am fairly so. 

Q. Do you recall the regulation as to the requirement of 
the conducting of the hearing? A. I don’t know of any reg¬ 
ulation governing the conducting of the hearing. 

102 Q. Did you review before you conducted the hear¬ 
ing, review it to see what your rights and privileges 


were. 
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Mr. Mackall: I object, because there is no testimony 
here that there are any regulations in connection with the 
conducting of the hearing. 

The Witness: The conduct of the hearing is left entirely 
to the Committee. 


By Mr. Friedlander: 


Q. Do you have the right to subpoena and swear wit¬ 
nesses? A. We do not. 

Q. You say you do not. A. Not as Chairman of the 
Committee; I do as Field Examiner. 

Q. W T hen you conducted the hearing in this case did you 
not swear any witnesses because you understand that you 
have no power so to do? A. Well, the witnesses were not 
sworn before the Committee; it is an informal hearing not 
under oath. 

Q. Did you call any employees of your corporation, the 
entire outfit, to testify about this case? A. There was no 
testimony, but I might have called Mr. Chapman in there; 
I am not sure, but he can tell you about that. 

Q. Who is Mr. Chapman? A. The head of the 
103 Rating Section; I frequently call him in. 

Q. You say you may have called him in? A. I 
may have. 

Q. You don’t recall whether you did or not? A. No, I 
don’t. 

Mr. Friedlander: That is all. 

Mr. Mackall: I would like to call Mr. Chapman, the head 
of the Contribution Rate Section. 

#••••••• •* 

K V. Chapman 

Direct Examination 


By Mr. Mackall: 

Q. Please state your full name and position with the 
Board. A. K. V. Chapman, Chief of the Experience Rate 
Section. 
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Q. What are your duties in connection with that Section ? 
A. My job is to maintain an account for each employer, an 
experience rating account, so that I can determine the tax 
rate. 

Q. Your Section, then, determines the tax rate 1 ? A. That 
is right. 

##•*•*#• • * 

104 By Mr. Mackall: 

Q. I show you two notices of contribution rate, one for 
the year 1944 and one for the year 1946, can you tell me 
on what date each of those rates were issued? A. The tax 
rate for 1944 was issued or sent to the employer on March 
27, 1944; that is the rate assigned for the calendar year of 
1944. 

Q. Now, the one for 1946? A. The 1946, that was issued 
and assigned to the employer on March 29, 1946. 

106 Cross Examination 

By Mr. Friedlander: 

Q. Were you present at the hearing before the Board on 
this rate; called as a witness? A. This is the National 
Brick Company? 

Q. Yes. A. I don’t recall being in there. I have been 
called in on several Committees, and I may have been 
called in. 

Q. You don’t recall being there? A. No, but I believe 
Mr. Holden asked me about the case before, when it was 
submitted to him at the time the request for a hearing was 
had; he generally does ask me about the case. 

Q. You mean Mr. Holden, Chairman of the Board, dis¬ 
cussed the case with you before the hearing? A. I think 
he did; I cannot recall the reason why they requested the 
hearing, but he occasionally does. 

107 Mr. Friedlander: I have no further questions. 
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I call the Court’s attention to the provisions of the 
law on page 23 (g): 

‘ 4 In the discharge of the duties imposed by this Act, any 
member of the Board and any duly authorized representa¬ 
tive thereof, shall have power to administer oaths and 
affirmations, take depositions, certify to official acts, and 
issue subpoenas to compel attendance of witnesses and the 
production of books, papers, correspondence, memoranda, 
and other records deemed necessary as evidence in connec¬ 
tion with a disputed claim or the administration of this 
Act” 

We have no rebuttal. 

I may say, if your Honor please, if you desire to hear any 
argument in this case, I will be very pleased. 

There was no evidence before the so-called hearing which 
could comply with the requirement of the law, which were 
substantial evidence. The words used in this Act, as your 
Honor recalls, have been construed by the Supreme Court 
of the United States to mean substantial evidence. I sub¬ 
mit to your Honor that there was no evidence; in fact, in 
my opinion there was no hearing, and that there was no 
attempt by any member of the Board or anyone acting for 
the Board to offer in evidence any records that we might 
look at to determine this item, which now appears to 
108 have been in the record. 

It is quite a different thing, of course, a Board 
hearing and a court hearing, but at the same time, in order 
to find out the answer to any problem it is necessary to 
examine it, look into it, to sift the truth. 

Now, if here was some difficulty about this case, as ap¬ 
pears there was, before they made their formal finding, 
there were plenty of people—there were two people that 
could have appeared before the Board if they wanted to 
know the facts. If the whole question turned, as it did, on 
whether or not we had applied for a predecessor rate, then, 
of course, it was necessary to look into their records which 
contained items which clearly indicate that they had re¬ 
ceived some sort of message, and what the message was. 
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Now to put upon us the burden of these payments with¬ 
out giving us a fair opportunity to try it, was not in accord¬ 
ance with ethics, reason nor proper procedure. 

Now the law was set up so that they would have a hear¬ 
ing, and your Honor is familiar with what was said here, 
the type of hearing that they conducted; it was not a hear¬ 
ing in any sense of the word, that would be conclusive as 
such. They did not have any substantial evidence. Your 
Honor will recall the testimony of their witness, one of 
those who made the finding, and he testified he ad- 

109 mits they found there was no evidence to base it 
upon, and we call your attention to the decision, I 

think I mentioned this, Division Reports v. Commissioner 
of Utah, reported in 93 Pacific (2nd) 494, which says re¬ 
ports filed in the Commission’s office may not be judicially 
noticed but must be introduced in evidence. Now if you 
take the file out, there is nothing to support their judgment. 

The Court: In this matter the Board naturally is in court 
seeking to operate in a practical manner with the problems 
that come before it, and this one here, involving a contro¬ 
versy with respect to the proper rate of contribution that 
the plaintiffs should pay on the business operated by them 
as a partnership, which had been acquired from a corpora¬ 
tion, the National Brick Company, which had already ob¬ 
tained a reduced rate as a result of their experience. 

The crux of the matter before the Board, as the Court 
sees it, is whether or not these plaintiffs gave the Board 
proper notice of the change, and, of course, made the proper 
request for reduced rate at the time the change was made. 
In the two forms in the files, with reference to the question 
number 4 in both forms, the answer to which w r as left blank; 
all the other questions were answered. An affidavit was 
filed before the Board by Mr. Schnider in which he said 
that he had written a letter to the Board notifying 

110 the Board of the change and making a request for 
the reduced rate at the time of the change. 
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A search of the Board’s files failed to disclose any such 
letter written by Mr. Schnider. The Board then, as I re¬ 
call it, asked Mr. Friedlander, the Comptroller, if he could 
look in the files of the National Brick Company, and he 
thought he could and did so in good faith, search the files 
to see whether or not he could find a copy of the letter that 
Mr. Schnider had written and produce it before the Board, 
because if that was found, it would indicate that the origi¬ 
nal had been mailed to the Board and either was mislaid 
or lost. He did so without avail. No such copy was found. 

So my theory of the case is that the Board had no other 
alternative than to make the finding that it did make. So I 
can find that no showing has been made here that there was 
not substantial evidence before the Board to justify their 
finding. Therefore, I will find for the defendant. 

Counsel will prepare the proper findings of fact and con¬ 
clusions of law and submit them to me. 

Mr. Friedlander: Can we leave the exhibits with the 
reporter? 

The Court: Yes. 

Mr. Mackall: I would like to get them back later. 

Mr. Friedlander: I want the reporter to have them. 

The Court: There is one matter I wish to mention: As I 
understand it, the Board made an assessment of .005 
111 against this company up until such time as they ac¬ 
tually had knowledge that there had been a change, 
is that correct? 

Mr. Mackall: Yes, sir. 

Mr. Friedlander: They had actual knowledge when their 
employee, Miss Olkiewicz made some notation— 

The Court: I am finding against you on that. 

Mr. Friedlander: There has not been any evidence I 
think, one way or the other. 

The Court: There has been no evidence that your client 
ever gave them notice. My point is, it is something you 
raise in your bill. That is the question. 

Mr. Mackall: See, the rates are issued for the calendar 
year— 
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Mr. Friedlander: You are dealing 1 with something that 
has never been shown to me in the trial of this case. I have 
never seen this before. If they were not offered in evidence 
I am going to insist, if your Honor please, that we keep this 
record straight, because naturally the case will be appealed. 
I want the record to show what took place in this pro¬ 
ceeding. 

The Court: We will keep the record straight if you are 
going to appeal. 

Mr. Friedlander: Yes, sir. 

Opinion. 

DISTRICT UNEMPLOYMENT COMPENSATION BOARD 

No. 105 

Application of National Brick and Supply Co. (Employer 
No. 32-0025) For a Combined Experience Contribution 
Rate. 

1. Preliminary Statement 

The applicant das denied a combined experience contri¬ 
bution rate and thereupon requested a redetermination and 
a hearing. The hearing w T as held before the Contribution 
Rate Review Committee on October 18, 1946 and the find¬ 
ings of the Committee have been thus far withheld at the 
request of the applicant in order that a further search for 
additional evidence in support of the application could be 
made. Mr. Jerome P. Friedlander, Comptroller, and Mr. 
Mark P. Friedlander, Attorney, appeared in behalf of the 
applicant. 

2. Contention of the Applicant. 

The applicant contends that it is entitled to the benefit of 
the experience of its predecessor (the National Brick Co., 
Inc., employer number 32-0014) for a combined experience 
rate on this basis under the provisions of section 3 (c)(7) 
of the Act (prior to its amendment effective October 1, 
1946) which reads in part as follows: 
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“(7) For the purpose of this subsection, two or more 
employing units which are parties to or the subject of a 
merger, consolidation, or other form of reorganization 
effecting a change in legal identity or form, shall be deemed 
to be a single employing unit, if (a) the successor unit re¬ 
quests a transfer of the predecessor’s experience within 
six months from date such change in legal identity or form 
occurred, or within six months from the effective date of 
this Act; (b) immediately after such change the employing 
enterprises of the predecessor’s employing unit or units 
are continued solely through a single employing unit as 
successor thereto; and (c) immediately after such change 
such successor is owned or controlled by substantially the 
same interests as the predecessor employing unit or units. 

• ♦ # 17 


3. Evidence and Comment 

Prior to July 19, 1943 the National Brick Co., Inc. oper¬ 
ated a brick manufacturing plant at Terra Cotta, D. C. 
The manager of this plant was Clyde C. Dailey. On the said 
date the corporation leased its manufacturing plant to a 
partnership composed of Melvin H. Schlosberg, Cecilia 
Schlosberg, Fred Schnider, Rosalie Schnider, Abe L. Cohen 
and Rena L. Cohen. On the same date, as provided in the 
lease, the partnership changed the trade name of the busi¬ 
ness to “National Brick and Supply Co.” None of the 
partners were stockholders in the predecessor corporation, 
but simultaneously with the execution of the lease an agree¬ 
ment was made between the partnership and Clyde C. 
Dailey whereby the latter was to continue as manager of 
the enterprise, receiving for his services a salary plus 20 
per cent of the profits of the business. 

The above change in legal identity or form of the original 
employing unit (National Brick Co., Inc.) was not actually 
discovered by this Board until September 1946, although 
the applicant asserts that the Board was notified of the 
change, shortly after it occurred, in a letter written by Fred 




52 


Schnider, one of the members of the above partnership, 
which was allegedly attached to the quarterly contribution 
report prepared by Schnider and filed under the name of 
“National Brick and Supply Co.” on October 30, 1943 and 
covering the calendar quarter ending September 30, 1943. 
In support of this assertion the applicant submitted an affi¬ 
davit by Mr. Schnider dated September 6, 1946 in which 
the affiant deposes, with reference to the said letter, as 
follows: 

“Your affiant, in submitting his quarterly return did 
cover said quarterly report with a letter, copy of which has 
been mislaid or lost, and your affiant is unable to find the 
same, but your affiant remembers that said letter contained, 
in substance, the foregoing facts as well as a request to 
continue the rate to be paid under the partnership the same 
as had been paid under the corporation, and sought in said 
letter to obtain the advantage of the experience of the cor¬ 
poration; that thereafter his investigation disclosed that 
your Board had continued to send bills under the old rate 
and in the new name, and therefore he presumed that his 
request had been granted. When he first learned of the 
situation now disclosed to him by your Board, that such 
rate had not been given to the new Company and that his 
letter was not in the file recently, and because of this situ¬ 
ation this affidavit is filed in support of an application for 
redetermination. ’ ’ 

A careful search of the records of this Board fails to 
uncover the original letter described in Schnider’s affidavit. 
In all other respects the records of this Board pertaining 
to the National Brick Co., Inc. and the National Brick and 
Supply Co. (the partnership) are complete. Nor has the 
applicant been able to locate and produce from its files or 
the files of its predecessor a carbon copy of the said letter. 
The Comptroller of the applicant, Mr. Jerome P. Fried- 
lander, advised the Committee that all correspondence files 
of the applicant and its predecessor corporation, covering 
the year 1943, are missing and can not be found after 
diligent search. 
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It is true that a quarterly contribution report for the 
third calendar quarter of 1943 was prepared and filed by 
Mr. Schnider on October 30,1943 and is now a part of the 
records of this Board. Also a split report for the said 
quarter was prepared and filed by Clyde C. Dailey, for the 
National Brick Co., Inc., on October 16, 1943. Both reports 
were filed under the same employer number (32-0014) 
which was the original number assigned to the National 
Brick Co., Inc. when it originally registered with this 
Board as an employer some time in 1937. Included in the 
regular form used for employer contribution reports is 
question number 4 which reads: “Has ownership of this 
business changed in any way during this calendar quar¬ 
ter?” This question appears in the face of the form at 
the top of the page and was unanswered in the report filed 
by Mr. Dailey and also in the one filed by Mr. Schnider for 
the third calendar quarter of 1943. There are no documents 
or letters or memoranda attached to either of these reports 
or contained in the general files of this Board pertaining to 
the National Brick Co., Inc. and the National Brick and 
Supply Co. succession. 

On the reverse side of original employer registration card 
of the National Brick Co., Inc., are the following entries: 
Trade name changed per 9/43 pd. report in batch 11-10-12 
11-13-43 D.O.. Mailing address changed to National Brick 
& Supply Co., 701 North Wayne Street, Arlington, Vir¬ 
ginia, per call 7-21-44.” These are the only entries made 
prior to May 28,1946 and they indicate only that the trade 
name and address of the National Brick Co., Inc. were 
changed because of information obtained by agents of this 
Board or furnished by officials or agents of one or both of 
these two employing units. There are no entries indicating 
that there had been a change in legal identity or form of 
the original employing unit, the National Brick Co., Inc., 
or indicating that its successor had requested a combined 
experience contribution rate. 



Section 17(b) of the Act provides in part: 

“The Board may require from any employing unit any 
sworn or unsworn reports in connection with its business, 
covering employment, employees, wages, earnings, unem¬ 
ployment and related matters, as the Board deems neces¬ 
sary to the effective administration of this Act.” 

In pursuance of this provision, the Board long ago 
adopted regulation VIII A which reads in part as follows: 

“The quarterly contribution report shall contain (1) the 
employer’s name, address and account number, (2) number 
of covered employees, (3) facts as to any change of owner¬ 
ship of the business, (4) remuneration paid for employ¬ 
ment, in cash or otherwise, (5) a compilation of net remit¬ 
tance due, and (6) certification.” (underscoring added) 

In pursuance of these provisions of the law and the reg¬ 
ulations, when the partnership, known as the National 
Brick and Supply Co., succeeded the National Brick 
Co., Inc. as an employing unit on July 19, 1943, this 
fact should have been noted in one or both of the above de¬ 
scribed quarterly contribution reports in answer to ques¬ 
tion number 4 in the face of the report. Had this been done 
or had some letter or memorandum been attached to either 
of these reports, the Board, following its long established 
procedure in such matters, would have promptly communi¬ 
cated with the National Brick Co., Inc. and its successor or 
else it would have dispatched an agent of its Field Depart¬ 
ment to interview the proper agents of these two employ¬ 
ing units for the purpose of obtaining a new employer reg¬ 
istration card and also to extend to the successor the 
opportunity to file a request for a combined experience con¬ 
tribution rate on a form provided for that purpose. The 
records of this Board fail to show that any such action was 
taken at any time after the filing of the two said contribu¬ 
tion reports, and this fact justifiably leads to the conclusion 
that Mr. Schnider is mistaken or else his memory is de¬ 
fective when he affirms in his affidavit that he not only 
notified this Board of the change in legal identity or form 
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on July 19,1943 but also entered a request for a combined 
experience rate at the same time. Moreover, Mr. Schnider’s 
affidavit is contradicted by the fact that this Board con¬ 
tinued to handle the employer account under the same em¬ 
ployer number long after the said date, whereas if it had 
been informed of a change, it would have assigned a new 
employer number to the successor employing unit—a pro¬ 
cedure which is invariably followed as soon as the per¬ 
tinent information is obtained. 

The evidence offered in support of the application is not 
sufficient to prove to the satisfaction of the Committee that 
the applicant, in any manner or form, requested a com¬ 
bined experience rate within 6 months from July 19, 1943, 
the date when it succeeded the National Brick Co., Inc. 
(employer number 32-0014) as an employing unit. 

4. Findings 

The Committee finds that the applicant is not entitled 
to a combined experience contribution rate because it fails 
to meet all of the conditions and requirements of the above 
quoted section 3 (c)(7) of the Act which was in effect on 
July 19, 1943 and at the time of the filing of the applica¬ 
tion. The applicant has been properly assigned a contri¬ 
bution rate of 2.7 per cent beginning July 19, 1943 under 
the provisions of section 3 (c)(3) and (4) of the Act. 

Contribution Rate Review Committee 

/s/ H. C. Holden 

H. C. Holden, Chairman 
/s/ A. M. Huntt 
A. M. Huntt 
/s/ Wm. C. Looker, Jr. 

Wm. C. Looker., Jr. 

Approved: 

/s/ C. A. Wharton 
Director 

Date November 21, 1946 
HCH :ma 
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January Term, 1947 
No. 9628 


Melvin H. Schlosberg, Cecelia Schlosberg, Fred 
Schnider, and Rosalie Schnider, co-partners, 
trading as National Brick & Supply Co., 
Appellants, 


District Unemployment Compensation Board. 
a corporation, Appellee. 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a final judgment dismissing the Peti¬ 
tion for Judicial Review of a decision of the District Unem¬ 
ployment Compensation Board. 

Prior to July 19, 1943, the National Brick Company, Inc., a 
corporation, operated a brick mar: ifacturing plant at Terra 
Cotta, D. C. The manager of this plant was Clyde C. Dailey. 
On the said date the corporation leased its manufacturing 
plant to a partnership composed of Abe L. Cohen and Rena 
L. Cohen and the appellants, Melvin H. Schlosberg, Cecelia 
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Schlosberg, Fred Schnider, and Rosalie Schnider. On the 
same date, as provided in the lease, the partnership changed 
the trade name of the business to “National Brick and Sup¬ 
ply Company.” None of the partners were stockholders in 
the predecessor corporation, but simultaneously with the ex¬ 
ecution of the lease, an agreement was made between the 
partnership and Clyde C. Dailey whereby the latter was to 
continue as manager of the enterprise, receiving for his serv¬ 
ices a salary plus twenty per cent of the profits of the busi- 
ness. (App. 51)*. 

After the end of the September quarter for 1943, the cor¬ 
poration through Mr. Dailey, filed a return under employer 
number 32-0014 and there was no showing on this return that 
it purported to be for a portion of the quarter. (IS). The 
partnership also filed a return for the same quarter on a pre¬ 
addressed form supplied by the Board, striking out the name 
of “National Brick Company” on the form and substituting 
“National Brick and Supply Company” and using employer 
number 32-0014, which was the number assigned to the 
corporation. There was no showing on this return that it 
purported to be for less than a complete calendar quarter 
and the substitution of names was treated by the Board as a 
change in the trade name of the employer. (27). Question 
number four, which reads: “Has ownership of this business 
changed in any way during this calendar quarter? (Yes or 
No)”, was not answered on either of the foregoing returns. 
Notices of contribution rate were mailed to the National Brick 
and Supply Company, employer number 32-0014, for the 
years 1944, 1945. and 1946. (3. 6). The first of the afore¬ 

said notices, that for the calendar year 1944, was mailed on 
March 27, 1944. (46). The Board did not know’ of the 

existence of the partnership, account number 32-0025, until 
September 1946 and, consequently, no rate notices were sent to 
the partnership prior to that time. 


* All references are to Joint Appendix. 


Upon discovery of its existence, the 'partnership, National 
Brick and Supply Company, was issued employer number 32- 
0025 and was notified that its contribution rates for the calen¬ 
dar years 1944, 1945, and 1946 would be the standard 
rate of .027. ' (3, 6, 51). The appellants appealed from 
the notice of contribution rate and requested a hearing before 
the Contribution Rate Review Committee of the District 
Unemployment Compensation Board, claiming that they were 
entitled to the experience of their predecessor. National Brick 
Company, Inc., employer number 32-0014, pursuant to the 
provisions of section 303 (c)(7) of Title 46 of the Code of 
Laws for the District of Columbia, approved June 4, 1943. 

At the hearing appellants claimed that they had written a 
letter to the Board requesting their predecessor’s experience 
and had complied with condition (a) of the foregoing section. 
In support of their claim they submitted an affidavit of the 
individual purported to have written such a letter, setting 
forth that approximately three years previously request had 
been made by him in letter form. Appellants offered no other 
evidence on this point. 

Mr. Jerome Friedlander, Comptroller for the appellants, was 
asked at the hearing to search for a copy of the alleged letter. 
Mr. Friedlander reported that no copy was available after a 
search had been made. (16,41). In addition thereto, during 
the hearing, and at the request of the Chairman of the Com¬ 
mittee, Mr. Looker, a member of the Committee, made a 
search of the Board’s general files for the alleged letter and 
appellants’ counsel, who was then present at the hearing, did 
not request permission to accompany Mr. Looker in making 
said search. No such letter was found. (33, 41, 42). The 
Board received the affidavit of Mr. Schnider in lieu of his 
testimony, but did not waive his personal appearance. This 
method of presenting evidence was selected by the appellants. 
The Board did not seek to control the appellants and they 
were free to use their own judgment as to what would be the 










most effective manner of presenting their case. The affidavit 
was not submitted in accordance with formal rules of evidence, 
but was received by the Committee in the same fashion as was 
all other evidence before it. 

The Contribution Rate Review Committee of the District 
Unemployment Compensation Board found that the appel¬ 
lants were not entitled to their predecessor’s experience be¬ 
cause the appellants had not proved to the satisfaction of the 
Committee that a request had been made within the time pre¬ 
scribed by the statute and, accordingly, had not complied with 
all of the conditions of the statute. 

The appellants thereupon filed a Petition for Review in the 
District Court of the United States for the District of Colum¬ 
bia. On May 2, 1947 the cause came on for hearing in the 
District Court on the Petition and Answer. The Board sub¬ 
mitted its opinion, which set forth all of the evidence before 
'it. The Court ruled that the appellants were not entitled to go 
into the case de novo. From the testimony presented at the 
trial, the Court found that there was sufficient evidence before 
the Board to support its findings. 

STATUTES INVOLVED 

In addition to the provisions of the District of Columbia 
Unemployment Compensation Act set out by the appellants 
in their brief, the following provisions of the Act also ap¬ 
pear to be pertinent: 

“Sec. 303 (c)(3) The standard rate of contribu¬ 
tions payable by each employer shall be 2.7 per 
centum. 

“Sec. 303 (c)(4)(i) No employer’s rate of contri¬ 
bution for any calendar year or part thereof shall be 
reduced below the standard rate unless and until his 
account could have been charged with benefits paid 
throughout the thirty-six-consecutive-calendar-month 




period ending on the computation date applicable to 
such year or part thereof. 

“Sec. 311 (a) Claims for benefits shall be made in 
accordance with such regulations as the Board may 
prescribe. . . . 

“Sec. 311 (f) A full and complete record shall be 
kept of all proceedings in connection with an ap¬ 
pealed claim. All testimony at every hearing on any 
such claim shall be taken down by a stenographer, 
but shall not be transcribed except upon order of the 
Board or in the event of an appeal pursuant to section 
12. Upon any such appeal, a copy of all the testimony 
and of the findings of fact upon which the Board’s 
decision was based shall be filed with the court, and 
the facts so found shall, if supported by evidence, be 
binding on the court. 

“Sec. 317 (b) The Board may require from any 
employing unit any sworn or unsworn reports in 
connection with its business, covering employment, 
employees, wages, earnings, unemployment and re¬ 
lated matters, as the Board deems necessary to the 
effective administration of this chapter. Except as 
hereinbefore provided in section 46-13 (f), informa¬ 
tion thus obtained may not be divulged. Any person 
who violates any provision of this section or section 
46-13 (f) shall be fined not less than $20 nor more 
than $200 or imprisoned not longer than ninety days, 
or both. (As amended June 4, 1943, 57 Stat. 122, 
ch. 117).” 


SUMMARY OF ARGUMENT 


I. The law specifically provides that an employing unit shall 
be assigned the standard tax rate of .027 unless and until its 
account is chargeable with benefits for a period of thirty-six 
consecutive months. Appellants became a new employing unit 
on July 19, 1943 and were, therefore, not entitled to a reduced 
rate until it had the required experience, unless it could be 
granted a combination of its experience with that of its prede¬ 
cessor. This was an exceptional right—a right not common to 
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all—and the burden of proof was upon the appellants to estab¬ 
lish that they had satisfied all the conditions precedent set out 
in the statute. This burden they did not meet. 

II. The sole evidence, adduced by the appellants to support 
their contention that they had requested their predecessor’s ex¬ 
perience, as required by statute, was an affidavit of one of the 
appellants deposing that—three years previously—he had written 
a letter making such a request. If such a letter were written, 
under normal business procedures it would be in the files of the 
appellee and a copy of it would be in the files of the appellants. 

It is conceivable that either the original or the copy might be 
misplaced, but it is a most singular coincidence that both would 
be misplaced or lost. Accordingly, it is believed that the fore¬ 
going was substantial evidence to support the Board’s findings 
and as there has been no contention of fraud, such findings are 
conclusive under the law. 

IIL In this case the decision was made by the Committee which 
heard all of the testimony. That Committee handed down an 
opinion which set out at length all of the testimony and matters 
considered by it. This opinion was so complete that it consti¬ 
tuted an adequate record of the hearing. The Act merely re¬ 
quired that the employer be given an opportunity for a fair 
hearing and did not elaborate further. However, another sec¬ 
tion of the Act relating to appealed benefit claims, specifically 
provided for the taking of testimony and for certification of the 
record to the District Court in cases of an appeal to that court. 
This section was in the Act many years prior to the one involved 
in the instant case and it is believed that had Congress intended 
a hearing of that type, it would have so specified. 

IV. The appellants were granted every opportunity to intro- . 
duce all evidence essential to their case and the hearing was held 
open for some time to allow them to submit further corroborating 
evidence of their claim. All the evidence submitted by them was 
carefully weighed by the Committee and there was substanial 
evidence properly before the Committee to support the Board’s 
findings. 






V. It is a general rule of law that estoppel does not lie against 
the government in tax matters. The appellants have not estab¬ 
lished that they altered their position because of an affirmative 
act, upon which they had a right to rely, on the part of the Board. 
They have not established that the Board had actual knowledge 
of their change of ownership nor have they shown any duty on 
the part of the Board to notify them that they must make a re¬ 
quest for their predecessor’s experience. Accordingly, it is be¬ 
lieved that their claim of estoppel is completely untenable. 


ARGUMENT 


The Burden of Proof was upon the Employer to Show Com¬ 
pliance with All of the Conditions of Section 303 (c) (7) 
of the Act 


The appellants first became employers subject to the Dis¬ 
trict of Columbia Unemployment Compensation Act on July 
19, 1943 when they formed a partnership and commenced to 
operate the brickyard. Accordingly, because of the provisions 
of section 303 (c)(3) and (4)(i) of the Act, they .were not 
entitled to be considered for ,a reduced rate but were liable 
for the standard rate of .027. The* aforesaid section pro¬ 
vided that an employer’s rate could not be reduced below the 
standard rate unless and until its account could have been 
chargeable with benefits for a period of thiry-six consecutive 
months. 

The appellants claimed that they did not come within the 
foregoing general rule because they were entitled to obtain 
the benefit of the experience record built up by their pred¬ 
ecessor, pursuant to the provisions of section 303 (c)(7) of 
the Act. This Section is a special section which allows employ¬ 
ers who meet all of three conditions precedent to have their 






accounts combined with that of their predecessor’s. It is ap¬ 
parent that the appellants must comply with all the conditions 
precedent by Congress in such section. 

A recent statement of law appears in Sutherland, on Statu¬ 
tory Construction, 3d Ed., 1943, in section 5S09: 

“Where an individual’s rights depend upon his 
compliance with the provisions of a statute, those 
provisions are generally mandatory, and compliance 
therewith a condition precedent to the perfection of 
such rights.” 

It is a fundamental principle of law when an individual 
claims a special privilege or an exceptional right under a 
statute, to which he is not normally entitled and which is not 
common to all, that he has the burden to prove that he 
satisfies all the necessary requirements prescribed by the 
statute. 

In a case involving a special statutory lien on a ship, the 
Supreme Court of the United States recognized this doctrine, 
when it said in The “Edith” (Poole v. Tyler), 94 U. S. 51S, 
522, 24 L. Ed. 167: 

. . The lien during those ten days was a special 
privilege given to them by statute,—an exceptional 
right. Hence, it w'as incumbent upon them to show 
that such right existed, and, by proof, to bring them¬ 
selves within the exception. This is always the rule 
when a party claims a peculiar right given by statute, 

—a right not common to all, and which is given only 
when a given state of facts shall exist. Such proof 
the appellants have not adduced, and, therefore, they 
have failed to show that their statutory lien had not 
expired before they presented their petition for pay¬ 
ment, and even before the ship was sold.” (Italics 
supplied) 

Although The “Edith”' was decided in 1875, the doctrine 
has been followed more recently in Conkling Mining Company 


v. Silver King Coalition Mines Company, 230 F. 553. That 
case involved a special privilege and in the course of its 
opinion, the court said at page 561: 

‘'The burden was on the defendant to bring itself 
within the exception. The burden was on it to prove 
that the discovery vein in each of its three claims ex¬ 
pended across and not along tAe claim, and that the 
locator by mistake placed each claim across instead 
of along its discovery vein. This burden rests on 
every party who claims a right not common to all, 
which is given only when a prescribed state of facts 
shall exist. He must prove the existence of the 
prescribed facts. The ‘Edith 9 , 94 U. S. 518, 522, 24 
L. Ed. 167.” 

Although the foregoing cases involved a special privilege or 
exceptional right under a statute, the rule as to burden of 
proof is the same in cases involving taxation proceedings in¬ 
stituted by a taxpayer. Gaylord v. Commissioner of In¬ 
ternal Revenue, 153 F. (2d) 408, 416 (1946). In this case in¬ 
volving review of a decision of the Tax Court, the court said: 

“The determination of the Commissioner is prima 
facie correct and taxpayers have the burden of over¬ 
coming the presumption.” 

The sole evidence produced by the appellants to establish 
their request, which was required by statute, consisted of an 
affidavit' of an interested party made approximately three 
years after the writing of an alleged letter. This affidavit was 
not only in the form of a self-serving document, but, in addi¬ 
tion, was sworn to so long after the time the event is alleged 
to have occurred that the affiant may w T ell have been mistaken 
in his recollection. Memory of the specific verbiage of the 
letter was important because it must satisfy the requirements 
of the statute. It was important not only that a letter be writ- 







ten but also that the letter properly request the experience of 
the predecessor within the time prescribed by the Act. In the 
absence of corroborating evidence and in view of the failure 
of the appellants to introduce a copy of the alleged letter into 
testimony, the Board was justified in carefully weighing the 
value of the affidavit and finding that the employer had not 
met the burden of proof placed upon him by law. 

II 

There was Substantial Evidence Before the Board to Support Its 

Findings 

Although the burden of proof was upon the appellants, and 
this burden was not met by them, there was substantial evi¬ 
dence before the Board to contradict the appellants’ conten¬ 
tion and to support the Board’s findings. 

The evidence before the Board was the lack of certain 
things. Evidence may be. and often is, of a negative nature. 1 
Thus, absence of certain evidence may be just as conclusive 
from the standpoint of proof as the presence of other evi¬ 
dence. The following evidence was before the Board: the in¬ 
ability of the appellants to find and supply a copy of their 
alleged letter (16, 41); the absence of the original letter in 
the Board’s files (33, 41, 42) (said files having been searched 
by a member of the Committee during the hearing). 

The foregoing cast considerable doubt on the credibility of 
the affidavit submitted by the appellants and would lead a 
reasonable man to believe that no request had been made. 
Accordingly, it would appear that there was evidence of a suffi¬ 
cient nature before the Board to support its finding. . 

There is considerable conflict as to what evidence was be¬ 
fore the Board. It is the appellee’s contention that there was 

1 Richards v. Burkholder, 29 App. D. C. 4S5; Stotlcr v. Chicago and A. R. 
Company, 9S S. W. 509, 200 Mo. 107; Gaston v. Avarud.no, 154 Pac. S5, 39 
Nev. 128; Roth v. Swanson. 145 F. (2d) 262; Phillips v. Kurm el al„ 145 F. 



considerable evidence before it other than the absence of the 
original letter in the Board’s files and the failure of the appel¬ 
lants to supply a copy of the alleged letter, but it does not seek 
to rely on any additional evidence because an examination of 
the Joint Appendix (16, 33, 41, 42) definitely discloses that 
evidence on the foregoing two points was before the Board. 
As that evidence was sufficient for the finding, the appellee 
does not need to rely on any of the remaining evidence. 


A Record was Made by the Committee of Its Administrative 
Hearing. The Record Made was Sufficient to Meet the 
Requirements of the Statute 

The opinion or decision of the Contribution Rate Review 
Committee was sufficient to constitute a record of the admin¬ 
istrative hearing. This opinion was complete and set out all 
of the evidence upon which the Committee based its finding 
and also set out the evidence submitted by the appellants. A 
careful reading of this opinion (50) discloses that it is ade¬ 
quate for the purposes of a record. 

Section 311 (f) of the original Act, which had to do with the 
appeal of benefit claims, specifically provided that a full and 
complete record should be kept of all proceedings in connec¬ 
tion with an appealed claim. Also that all testimony at every 
hearing on any such claim should be taken down by a steno¬ 
grapher. The said section also provided for certification to 
the District Court in cases appealed to that Court. 

Section 303 (c)(10) of the Act did not contemplate a hear¬ 
ing with recorded testimony but merely “an opportunity for a 
fair hearing” This section was enacted on June 4, 1943, many 
years after the original Act, which was passed on August 28, 
1935. It is apparent that had Congress contemplated a hear¬ 
ing with recorded testimony under section 303 (c)(10) it 
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would have specifically said so or would have said “shall 
grant an opportunity for fair hearing in accordance with the 
procedures set out in section 311 (f) of this Act.” 

It cannot be said that the absence of transcribed testimony 
makes a hearing an unfair one. For many years testimony 
was not transcribed in the United States District Courts or 
in the Supreme Court for the District of Columbia, unless one 
of the parties to a cause requested that it be transcribed. 
Certainly, hearings in these courts were not unfair. 

In cases of appeal from a District Court and formerly from 
the Supreme Court of the District of Columbia where no 
testimony was transcribed at the hearing, the appellant had 
the burden to establish a sufficient record for the appellate 
court. In this case the appellants did not request the presence 
of a stenographer, did not complain that the hearing was un¬ 
fair, did not request a rehearing, did not mention the fairness 
of the hearing at pre-trial, did not make any attempt to pro¬ 
vide a record for the District Court, and first raised the issue 
of the fairness of the hearing in the District Court. Accord¬ 
ingly, they should not be heard to say that the record supplied 
by the Board is not sufficient. 

The Noms and Hirshberg, Inc. v. Securities and Exchange 
Commission, Xo. 9272 in the United States Court of Appeals 
for the District of Columbia, 75 W. L. R. 418; Morgan v. The 
United States, 29S U. S. 46S, 80 L. Ed. 12S8; Kwock Jan Fat 
v. White, 254 U. S. 453, 64 L. Ed. 1010, cases, relied on by ap¬ 
pellants, are entirely different from the case at bar. The 
statutes under which these hearings were held either provided 
that evidence be transcribed and an accurate transcript be 
certified to the. court upon appeal or the procedure under 
which the hearings were held required such practice. The 
reason for this is that the evidence was presented before in¬ 
dividuals who did not make the findings and a complete record 
of all testimony was necessary because it could not be said 
that the individual who made the findings made a proper and 



fair finding unless he had the benefit of all the testimony per¬ 
tinent to the issue adduced at the hearing. That is not the 
case here because the Contribution Rate Review Committee 
of the Board heard all the testimony and also made the 
findings. Colteryahn Sanitary Dairy v. Milk Control Com¬ 
mission, 332 Pa. 15. 1 A. (2d) 775, can be classified as a case of 
that sort inasmuch as surveys were made by minor officials of 
the Commission and the results of those surveys were intro¬ 
duced in evidence. 

Another important distinction between the four cases relied 
upon by the appellants and the instant case is that in all four 
of the cases the government was seeking to take certain ac¬ 
tion which of itself amounted to a denial or deprival of certain 
rights or privileges, and the burden was upon the government 
to prove its case; whereas, in the instant case the burden was 
upon the appellants to prove that they had satisfied and met 
all the conditions prescribed by the statute. 

IV 

The Proceedings Before the Contribution Rate Review Com-; 
mittee were not Such as to Deny to Appellants a Full and 
Fair Hearing, and No Occurrences in Connection with the 
Hearing Violated the “Due Process of Law” Requirement of 
the Constitution 

The only evidence submitted by the appellants to prove 
the request was the affidavit of Mr. Schnider. This affidavit 
was before the Committee and was carefully considered by 
them. Accordingly, the only questions which could arise 
as to the fairness of the hearing were whether or not matters 
were considered which were not properly before the Commit¬ 
tee. The matters which the appellants claimed were not 
properly before the Committee were merely surplusage and 
were not essential to its finding. The sole evidence neces¬ 
sary for the Committee to consider in making its finding 
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was the affidavit, the absence of the original letter in the 
Board’s files, and the absence of a copy of said letter in ap¬ 
pellants’ files. 

First: There was sufficient evidence before the Board not 
in its file to support the Committee’s finding. Both the ab¬ 
sence of the original letter which Schnider alleged in his 
affidavit that he had written to the Board and the absence of 
a copy of the alleged letter were before the Board. (16, 33, 
41. 42). Both of the quarterly returns filed by the appellants 
and their predecessor were properly before the Board. (53). 
If the quarterly return filed by the appellants was not before 
the Board, then the appellants have not submitted any evi¬ 
dence to show that the alleged letter was filed within the six 
months required by the statute. Mr. Schnider’s affidavit mere¬ 
ly averred that his letter was sent in with his quarterly report 
and did not aver that the quarterly report was filed on time, 
at any given time, or within the six months required by the 
statute. (52). Therefore, unless the appellants’ quarterly 
return for the quarter ending September 30. 1943 was before 
the Beard, the appellants have adduced absolutely no testi¬ 
mony of any character to show that their request was made 
within the time prescribed by statute. Accordingly, if the said 
report was not properly before the Board, the appellants’ 
case must fail for complete lack of evidence on this point. It 
is the appellee’s contention that certain documents in the file 
were exhibited and discussed during the hearing and that as 
the appellants had notice that they were being considered, it 
was proper for the Board to take judicial notice of the same. 
However, none of these matters or papers were essential to 
support the findings made by the Committee. 

Second: It is not important as to whether or not evidence 
of custom was introduced before the Committee because such 
evidence of custom was not essential to the Committee finding. 

Third: It is not important that the Regulation relied upon 
by the Committee was not in effect because a similar Regula- 






tion which would have accomplished the same result was in 
force at the time the change in ownership occurred (22) and 
had there been no Regulation, the form which required an 
answer to the question was sent out by authority of section 317 
(b) of the Act and it cannot be said that the Committee could 
not take judicial notice of the very Act under which it op¬ 
erated. 

Fourth: There is no testimony in the record which shows 
that Mr. Chapman conferred with the Chairman of the Com¬ 
mittee about this case prior to the hearing. There is a state¬ 
ment which raises some question that Mr. Chapman may have 
talked to the Chairman of the Committee before the hearing. 
However, in cases of quasi-judicial hearings of this nature 
where there are no pleadings to inform the Committee, it is 
often necessary for the Chairman to ascertain what is in issue 
prior to the hearing. It cannot be said that the appellants 
were deprived of any right if this were done unless they can 
affirmatively show that the conference: if any, related to the 
merits of the case involved and there is no such showing in 
the record. 

Fifth: It is true that Mr. Looker, one of the Committee 
members, at the request of the Chairman, left the hearing 
room during the hearing, and out of the presence of the ap¬ 
pellants’ representatives and other members of the Com¬ 
mittee, to search the records of the Board in an attempt to 
locate the letter which Mr. Schnider had sworn he had sent 
to the Board. This was done in order to afford appellants 
the fullest possible cooperation in presenting their case. There 
was no objection made by the appellants’ attorney to this pro¬ 
cedure nor did he request permission to accompany Mr. 
Looker. When Mr. Looker returned to the hearing, he re¬ 
ported that the letter could not be found. It is not believed 
that this procedure is improper and, if appellants thought so, 
it was incumbent upon their attorney to raise an objection or 
to request permission to accompany Mr. Looker in his search. 
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Sixth: It is not important whether or not the quarterly 
contribution reports referred to in the opinion of the Com¬ 
mittee were properly before the Committee because these 
reports and the answers thereon, or lack of answers thereon, 
were not essential to the findings of the Committee. 

Seventh: The absence of the original letter from the 
Board's files and the absence of the copy of that letter from 
the appellants’ files were sufficient to cast considerable doubt 
on the credibility of Mr. Schnider’s affidavit. In fact, the 
absence of them would lead a reasonable man to the conclusion 
that the affiant was mistaken in his recollection. 

Eight: Neither of the two possible witnesses referred to by 
the appellants had any information which would have been 
pertinent to the issue. Mr. Baxter in’ particular called at the 
office of the appellants merely to collect, and did collect, a 
shortage of 23? due by the appellants’ predecessor on a return 
for March 1942. It is not reasonable to infer that collec¬ 
tion of an overdue amount of 23^ involved a lengthy discussion 
concerning the change of ownership in the employing units 
but it is more readily assumed that he went out and requested 
the sum of 23£ and was paid that amount without question: 
However, the burden was not upon the Board to call witnesses 
to prove the appellants’ case; that burden belonged to the 
appellants. 

The appellants were given every opportunity to introduce 
all evidence essential to their case and the Board, only through 
its desire to assist the appellants by obtaining corroborating 
evidence, established the absence of the original letter and 
the absence of a copy of the same. It kept the hearing open 
for some time to allow the appellants to seek further, cor¬ 
roborating evidence and the appellants’ failure to prove their 
case is not attributable to a lack of opportunity for fair hear¬ 
ing. 

The Supreme Court of the United States has laid down the 
primary test of a full and fair hearing within the meaning of 
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the due process clause of the Constitution. This test appears 
to be whether or not the aggrieved party has been given ample 
opportunity to submit all evidence which he may desire that is 
pertinent to the issue and whether or not such evidence has 
been considered and weighed by the administrative body in 
reaching its decision. Among cases on this point, and pertin¬ 
ent quotations from them, are the following: 

Presidents, Managers and Company of the Monongahela 
Bridge Company v. United States, 216 U. S. 177, 194, 54 L. 
Ed. 435,30 8. C. 356: 

“It does not appear that it offered any evidence 

that was rejected. It was not subject to any mode of 

procedure that interfered in any degree with a full 

and fair disclosure of the material facts.” 

« 

In New England Divisions Case, 261 U. S. 184. 200, 67 L. Ed. 
605, 43 S. C. 270, Mr. Justice Brandeis, speaking for the court, 
said: 


“Whether a hearing was full, must be determined 
by the character of the hearing, not by that of the 
order entered thereon. A full hearing is one in 
■which ample. opportunity is afforded to all parties 
to make, by evidence and argument, a showing fairly 
adequate to establish the propriety or impropriety, 
from the standpoint of justice and law, of the step 
asked to be taken.” 

In a recent case the Supreme Court of the United States 
held that a railroad commission did'not violate the due process 
clause of the Constitution of the United States by going out¬ 
side the record to verify its findings in establishing the fare to 
be charged by a street railway company in San Francisco. 
This case would appear to be on all fours with the one at bar. 
This was the case of the Market Street Railway Co\ v. Rail¬ 
road Commission, 324 U. S. 518, 531, 65 S. C. 770, 89 L. Ed. 
1171, in which the court said: 
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“It is also urged that the order is invalid under 
the due process clause because it is based on matters 
ouside the record. The decision of the Commission 
stated that ‘in the eight months’ period, January to 
August, inclusive, of 1943 the operating revenues of 
the company amounted to So,689,775/ and compared 
with this the operating revenues for the same period 
of 1942 and found an increase of -20 per cent. On this 
basis it estimated the total for the full year of 1943 
under the prevailing seven-cent fare. Challenged 
upon the ground that the operating revenues from 
January to August of 1943 were not in the record, 
the Commission admitted that these figures were 
taken from the appellant’s monthly reports filed with 
the Commission. It contended that even if it was 
in error to refer to such reports, the error was harm¬ 
less, since the record without the figures supported 
the reasonableness of the six-cent tare and it was 
therefore immaterial that the Commission used some 
additional figures. No contention is made here that 
the information was erroneous or was misunderstood 
by the Commission, and no contention is made that 
the Company could have disapproved it or explained 
away its effect for the. purpose for which the Com¬ 
mission used it. The most that can be said is that 
the Commission in making its predictive findings 
went outside of the record to verify its judgment by 
reference to actual traffic figures that became avail¬ 
able only after the hearings closed. It does not ap¬ 
pear that the Company was in any way prejudiced 
thereby, and it makes no showing that, if a rehear¬ 
ing were held to introduce its own reports, it would 
gain much by cross-examination, rebuttal, or im¬ 
peachment of its own auditors or the reports they had 
filed. Due process, of course, requires that commis¬ 
sions proceed upon matters in evidence and that 
parties have opportunity to subject evidence *to the 
test of cross-examination and rebuttal. But due 
process deals ynth matters of substance and is not to 
oe trivialized by formal objections that have no sub¬ 
stantial bearing on the ultimate rights of parties. 



The process of keeping informed as to regulated utili¬ 
ties is a continuous matter with commissions. We 
are unwilling to say that such an incidental reference 
as we have here to a party's own reports, although 
not formally marked in evidence in the proceeding, 
in the absence of any showing of error, or prejudice 
constitutes a want of due process” (Italics supplied.) 


Estoppel does not Generally Lie Against the Government in Tax 
Matters, and Furthermore, the Necessary Elements of Estop¬ 
pel are Lacking in this Case. The Board Did Not Retroac¬ 
tively Fix the Appellants’ Tax Rate But Merely Assigned to 
Them the Standard Rate Prescribed By the Act 


It is a general rule of law that the government or a govern¬ 
mental agency is not estopped from the collection of taxes 
by acts of its agents. A recent case on this point is that of 
U. S. v. La Societe Francaise de Bienfaisance Mutuelle, 
152 F. (2d) 243. In that case the Commissioner of • In¬ 
ternal Revenue had ruled that the Society .was exempt from 
the payment of social security taxes. A number of years later 
his successor reversed the ruling and sought to collect taxes 
retroactively. The taxes involved were both the direct taxes 
due from the employer and those that the employer was sup¬ 
posed to withhold from the salaries of its employees. The 
Society had failed to withhold the taxes from its employees’ 
wages, relying on the original ruling of the Commissioner of 
Internal Revenue and claimed that 'die government w-as 
estopped from collecting either class of taxes. The court 
held that the Society was liable for both classes of taxes and 
that estoppel did not lie, saying at page 246: 


“It is the general rule that the federal Govern¬ 
ment does not lose its revenue because of the er¬ 
roneous ruling of an administrative official; hence. 



the Commissioner of Internal Revenue was not 
estopped from changing his ruling that the Society 
was exempt. Burnet v. Porter, 2S3 U. S. 230; 51 S. 

C-t. 416; 75 L. Ed. 996; Baumgartner v. Comrn’r., 51 
F. 2d., 472; United States v. Tuthill Spring Co., 55 F. 

2d., 415; National Rifle Association v\ Young, 134 F. 

2d., 524; Chiquita Mining Co. v. Ccnnm’r., 14S F. 2d., 
306. ,r 

And further at the same page: 

. . The money so collected belonged to the Gov¬ 
ernment and was rightfully recovered by it. To re¬ 
quire the Government to refund it would be to de¬ 
plete, to that extent, a fund which is being built up 
to take care of not only the particular employees of 
the Society involved here but others; to insure secur¬ 
ity in the years when such protection is most needed.” 

It would appear that the same rule would apply to an 
agency of the District government, particularly in view of 
the fact that the tax in this case was also collected for a 
fund to be disbursed solely for social purposes. 

In the event that it be determined that estoppel might lie 
against the government, then all the necessary elements of 
estoppel must be present. 

It is elementary that estoppel will lie only when an in¬ 
dividual shows that he has been damaged by acting or relying 
upon an act of another party upon which he has a right to 
rely. Only in rare cases will estoppel lie when an individual 
acts or relys upon the failure of another individual to per¬ 
form certain acts. Then, it must be shown that the failure of 
such act was the breach of a strong positive duty. 

It is the appellee’s contention that it did not send a notice 
of a tax rate to the appellants prior to 1946 but in any event, 
the record discloses that the first notice mailed upon which 
'they had any color of right to rely, was the notice of tax rate 


for the year 1944. This notice was mailed on March 27, 1947, 
well past the six month period. (46). 

In National Rifle Association v. Young, 77 U. S. App. D. C. 
290, 134 F. (2d) 524, this Honorable Court did not go into 
the doctrine of whether estoppel would lie against the gov¬ 
ernment because one of the necessary elements of estoppel 
was lacking, saying at page 292: 

“.Since there is no showing that Appellant changed 
its position or was in any way injured by reason'of 
the Board’s earlier ruling, there is no basis for the 
claim of estoppel.” 

Accordingly, it would appear that the appellants did not - 
change their position because of an affirmative act of the 
Board as the Board made no affirmative act within the six 
month period. The appellants claim that estoppel lies be¬ 
cause the Board had knowledge which required it to act. This 
contention is not sound because in the first instance it has not 
been shown that the Board knew of the change of ownership 
within the six month period. The entry placed upon the em¬ 
ployer census card “trade name changed” indicates that the 
employee did not have knowledge of the change of owner¬ 
ship but merely had knowledge which indicated a change in 
trade name. (37). This is further supported by the failure 
of either employing unit to answer question number 4 on their 
returns for the calendar quarter ending September 30, 1943. 
It cannot be said that because a field agent collected a short¬ 
age of the insignificant sum of 23^ occurring for the quarter 
ending March 31, 1942, that he acquired any knowledge of the 
change of ownership. Such an assumption is unwarranted. 

The record does not show’ when the December 1943 return 
was received by the Board, but, in view of appellants’ state¬ 
ment on page 22 of their brief, to the effect, “When the De¬ 
cember return was received by the Board, Appellants still had 
over a month (until January 19, 1944) within w’hich to file a 







notice required by the Act,” appellee states that said report 
was postmarked January 31, 1944. 

In the second instance, now assuming that the Board did 
have knowledge of the change of ownership, there is no basis 
for the statement that it had a duty to notify the appellants 
that they had a possible right to apply for their predecessor’s 
experience. 

Accordingly, there has been no showing that the appellants 
changed their position because of an affirmative act on the 
part of the Board nor has there been any showing that the 
Board had any duty to act. On the contrary, it has been the 
appellants’ contention that they claimed their predecessor’s 
experience in letter form and if that were the case, it certainly 
cannot be said that they acted or failed to act because of some 
failure on the Board’s part. 

It is the appellee’s contention that prior to September 1946 
it had mailed no rate notices to the appellants. Inasmuch as 
the Board had no knowledge of the partnership, the notices 
directed to the National Brick and Supply Company, employer 
number 32-0014, were intended for the partnership which had 
been assigned employer number 32-0014. The rates assigned 
to the appellants m September 1946 were not retroactive rates 
but were merely rates assigned by Congress in section 303 
(c) (3) of the Act and, accordingly, it was proper for the Board 
to notify the appellants that they were liable for such rates 
for the years in question. 

CONCLUSION 

This appears to be a clear case of a partnership leasing the 
business of a corporation and becoming an employer within 
the meaning of the District of Columbia Unemployment Com¬ 
pensation Act for the first time on July 19, 1943. The Dis- 
N trict Act specifically says that all employers shall be assigned 
the standard rate of .027 unless and until their account could 
have been chargeable with benefits during a period of thirty- 


six consecutive'months. The partnership being a new em¬ 
ployer was not entitled to be considered for a reduced rate 
unless it could avail itself -of the special privilege or excep¬ 
tional right created,by the statute; that is, the privilege of 
having its account combined with that of its predecessor. In- 
order to do this, it was incumbent upon the appellants to prove 
that they had met all of the conditions prescribed by the 
statute. 

The only condition in issue is that of whether or not the 
appellants requested their predecessor’s experience within six 
months from the date that they succeeded to the business of 
their predecessor. None of the other conditions were passed 
upon by the Contribution Rate Review Committee of the ap¬ 
pellee. 

The appellants were given a hearing in order to prove their 
compliance with the special section of the statute. They 
were afforded every opportunity to prove that they had re¬ 
quested their predecessor’s experience within the time re¬ 
quired by statute and the hearing was kept open in order that 
they might submit additional proof. The only evidence sub¬ 
mitted by them was a self-serving affidavit of the individual 
who was alleged to have written the letter requesting the 
predecessor’s experience. The affidavit was sworn to about 
three years after the letter was supposed to have been written. 
The affidavit was weighed carefully by the Contribution Rate 
Review Committee of the Board and the Board sought evi¬ 
dence to corroborate the affidavit. However, instead of ob¬ 
taining evidence to corroborate the affidavit, it was established 
that the original letter was not on file with the Board and that 
a carbon copy of the letter was not in the file of the appellants. 
This singular coincidence spoke so eloquently that it led the 
Committee to find that no request had been made by the ap¬ 
pellants. The burden of proof was upon the appellants and 
the foregoing, it.is believed, was substantial evidence that 
the request had not been made. 







The appellants seek to invbke the-doctrine of estoppel but it 
is not believed that this doctrine is applicable in this case 
against the government in tax matters. Furthermore, there is 
no showing that the appellants have been misled to their 
detriment by the appellee and in the absence of such a show¬ 
ing -estoppel must fail. 

The appellants’ claim is in the nature of a partial exemp¬ 
tion from taxation; this partial exemption would be sub¬ 
stantial and this Honorable Court in the case of the National 
Riflle Association v. Young, 77 U. S. App. D. C. 290, 134 F. 
(2d) 524, at page 291 said: j 

i 

“Compulsory unemployment contributions are 
taxes. Exemptions from taxation in general, and 
from this sort of taxation in particular, are strictly 
construed.” | 

i 

Wherefore, it is submitted that the judgment of the Dis¬ 
trict Court should be affirmed. 
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